
From: Chris Mechels
To: Apodaca, Sheila, DOH
Subject: [EXT] Mechels comment #1 on NMAC 7-1-30 Rules Hearing
Date: Monday, July 13, 2020 2:33:14 PM
Attachments: com SSP_RuleHearingSearchPublic.pdf

comp SSP_RuleHearingSearchPublic.pdf

Dear Ms. Apodaca,

This is the first of a number of comments on this hearing.

It concerns procedural issues with the hearing, sufficient to cancel the hearing.  The attachments serve to support the
comments.

1) The Sunshine Portal description of the hearing (comp file) beginning "This emergency rule" is a very serious
error, as emergency rules have a very different process.

a) It seems that the information was erroneously copied from an earlier document.   It needs to be corrected of
course, but that does not seems sufficient as those exposed to the error have false information affecting their
participation. 

2) The hearing description pointed to at the next Sunshine Portal level (com file) also has serious errors, which
compromise the right of the public to be fully informed about the hearing.

a) The description of the hearing, consistent with the earlier file (1), describes the proposed rule as an emergency
rule.  This is a serious error.

b) Further errors in the document are the following lines;  Clearly, the documents "not available" must be available,
somewhere, as they are required for a hearing to take place. 

Rule Explanatory Statement:
Not available
Related New Mexico Register Publications:
Not available

c) The March emergency rule, which is being replaced in the current hearing, was not properly posted, as required
under the rules act, thus would appear to be invalid.  This suggests that this whole hearing process, which relies
upon the earlier emergency rule, is invalid.   Emergency rules must, by law, NMAC 14-4-5.6, "B.  The agency shall
provide to the public" and "provide to the public" is defined at NMAC 14-4-2 as E.  "provide to the public" means
for an agency to distribute rulemaking information by:

(1)       posting it on the agency website, if any;

(2)       posting it on the sunshine portal;

The Sunshine Portal has no evidence of the March emergency rule being posted on the sunshine portal thus it is
invalid.  The Department of Health did FOUR (4) emergency rulemakings in March, 2020 and NONE of them were
posted on the sunshine portal as required by law.   This seems a complete lack of compliance with rulemaking
requirements, which is present in the current process.   A check of the portal shows that other agencies DO post
emergency rulemaking on the portal as required. 

In summary, I have described three very serious problems with the current rulemaking process, sufficient to
terminate the current rulemaking and restart it.   The problems with the failure to legally post the emergency
rulemaking in March throws that rule into question also.  

d) Added to the many procedural failures by the Department of Health, the Sunshine Portal has been "updated" with
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Proposed Rule Name:
7.1.30-Administrative Hearings for Civil Monetary Penalties Issued Per PHERA
Agency:
Department of Health
Purpose:
The adoption of this rule is proposed to establish administrative hearing
standards for administrative appeals of civil monetary penalties assessed
pursuant to Section 12-10A-19, NMSA 1978, for enforcement of provisions of the
Public Health Emergency Response Act (PHERA).
Summary:
Section 7.1.30 NMAC is a new rule, created through emergency rulemaking, to
establish standards for administrative adjudicative hearings concerning
administrative appeals of the assessment of civil monetary penalties pursuant to
the NM Public Health Emergency Response Act (PHERA), NMSA 12-10A-1 et
seq. The rule includes provisions for appointment of a hearing officer, scheduling
and conducting the hearing, submission of a recommendation by the hearing
officer, and issuance of a final decision by the Cabinet Secretary.
Rule Complete Copy :
The proposed rule is available for viewing on the agency website at
https://nmhealth.org/publication/regulation/
(https://nmhealth.org/publication/regulation/)
Corrections:
Not available
Rule Explanatory Statement:
Not available
Related New Mexico Register Publications:
Not available
For any additional information or questions concerning this rule making or
posting please contact:
Sheila Apodaca
sheila.apodaca@state.nm.us
(505) 827-2997
Last Updated Date
6/23/2020 10:17 PM


How to submit Comments:
Please submit any written comments regarding the proposed rule amendments
to the attention of:
Sheila Apodaca
New Mexico Department of Health
Office of General Counsel
P.O. Box 26110
1190 St. Francis Drive, Suite N-4095
Santa Fe, NM 87502-6110
Sheila.Apodaca@state.nm.us (mailto:Sheila.Apodaca@state.nm.us)
505-827-2997
When are comments due:
7/23/2020 5:00 PM 


Hearing Date:
7/23/2020 9:00 AM 


Public Hearing Location:
The hearing is being held via internet and telephonic means due to the concerns
surrounding the COVID-19 Coronavirus and in accordance with Governor
Michelle Lujan Grisham’s Executive Order 2020-004 declaring a Public Health
Emergency, and the various Public Health Emergency Orders limiting mass
gatherings due to COVID-19.  7/23/2020 (9:00 AM -4:00 PM )  
How to participate:
Any interested member of the public may attend the hearing and offer public
comments on the proposed rule during the hearing. To access the hearing by
telephone: please call 1-408-418-9388. Your telephone comments will be
recorded. To access the hearing via internet: please go to Webex.com
(https://Webex.com); click the “Join” button; click the “Join a meeting” button;
enter the following meeting number and password where indicated on screen—
Meeting number (access code): 960 448 920 #, Meeting password:
Xgvr9FFJN59; click the “OK” button. You may also provide comment via Chat
during the live streaming.


ⓘ If the document is not visible on the previewer, please download the file.


File File Name File Type Description


View Document
(https://statenm.my.salesforce.com/sfc/p/4100000137C2/a/2M0000017hMO/cHw.bOFPhn9t7VmRcs0KBMbxfF295AhDj5Xu3G_BdA0)


Notice of
Public
Hearing


PDF


View Document
(https://statenm.my.salesforce.com/sfc/p/4100000137C2/a/2M0000017hMY/saOdVDKwOzocui8ZNuPOuSDEp4q1lTXV16iIxm9ufUs)


7.1.30
NMAC-
Proposed


PDF
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Total Results: 21 - Page #1


View Agency Public Hearing Purpose Hearing Date Comments Due Date


View Details Department of Health 7.1.30-Administrative
Hearings for Civil Monetary
Penalties Issued Per
PHERA


This emergency rule is
adopted to establish
administrative hearing
standards for administrative
appeals of civil monetary
penalties assessed
pursuant to Section 12-
10A-19, NMSA 1978, for
enforcement of provisions
of the Public Health
Emergency Response Ac


7/23/2020 7/23/2020 5:00 PM


View Details Department of Health 7.9.2 Requirements for
Long Term Care Facilities


The hearing will be
conducted to receive public
comments regarding the
proposed repeal and
replacement of the rule,
7.9.2 NMAC, including the
amendment to Subsection
A of 7.9.2.27 NMAC-
Requirements for Long
Term Care Facilities. The
amendment will change


5/6/2020 4/29/2020 5:00 PM


View Details Department of Health 7.8.4 General
Requirements for Boarding
Homes


The purpose of the
proposed rulemaking is to
establish standards for
licensing boarding home
facilities for adults in order
to ensure the health, safety,
and welfare of individuals in
need of such services, and
to encourage the
establishment and
maintenan


3/24/2020 3/17/2020 5:00 PM


View Details Department of Health Proposed Rpl and Rplcmnt
of 7.34.4 NMAC, and
Amdts to 7.34.2.7 and
7.34.3.7 NMAC


The purpose of the
proposed rulemaking is to
modify Medical Cannabis
Program rules 7.34.4
NMAC, 7.34.2.7 NMAC,
and 7.34.3.7 NMAC.


1/16/2020 1/16/2020 5:00 PM


View Details Department of Health NMAC Rule Change 2019-
ERD-Public Notice (7.2.2)
"Vital Records & Statistics"


The public hearing will be
conducted to receive public
comment on the proposed
repeal and replacement of
Part 7.2.2 NMAC.


10/1/2019 9/30/2019 5:00 PM
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result that, since 9 July, the rulesmaking information is no longer available on the portal. I
    have advised both Ms. Apodaca, and the portal staff, of this failure.   The Rules Act requires 30 days notice to the
public, and the portal is a key part of that notice.   It seems that the 30 days notice is
    therefore not met.  Thus, on that basis alone, it would seem wise to cancel, and reschedule, this hearing. 

I will be submitting further comments on the substance of the hearing procedure proposed in the rulemaking.  There
are more very serious problems there.

Regards,

Chris Mechels
505-982-7144



From: Amy Dunlap
To: Apodaca, Sheila, DOH
Subject: [EXT] NOTICE OF PUBLIC HEARING The New Mexico Department of Health will hold a public hearing on the

adoption of a new rule, 7.1.30 NMAC
Date: Thursday, July 16, 2020 9:06:32 AM

Hello Sheila,
My comments on this proposed rule change request is that this hearing should be postponed until
the Legislature has time to weigh in, via developing their own proposed changes and then holding
committee hearings, and adoption by the full House and Senate.  To seek to make this emergency
rule permanent, is quite severe, especially since there has been no public debate and almost no
dissemination to the public and media about this proposed change. 
 
Our Governor and her current administration have seized too much power during this public health
situation and it is time to dial back that power, not add to it. 
 
Thank you,
 
Amy Dunlap
Tijeras, NM 
 
Sent from Mail for Windows 10
 

mailto:aimfull@outlook.com
mailto:Sheila.Apodaca@state.nm.us
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From: Chris Mechels
To: Apodaca, Sheila, DOH
Cc: stcyr, peter
Subject: [EXT] Mechels comment #2 on NMAC 7-1-30 Rules Hearing
Date: Thursday, July 16, 2020 4:36:07 PM
Attachments: 7.1.30-Admin-Hearings-for-Civil-Monetary-Penalties-Issued-Pursuant-to-PHERA-REV.pdf

7.1.2 NMAC.pdf

Dear Ms. Apodaca,

This is the second of a number of comments on this hearing. I have attached two files for
convenience in directing comments to text. 

These comments concern the substance of the hearing procedure proposed in the rulemaking.
There are very serious problems there.

My comments are based on a comparison between NMAC 7.1.2, the hearing procedure
commonly used ADJUDICATORY HEARINGS at the Department of Health (DOH), and the
NMAC 7.1.30 hearing procedure proposed for PHERA penalties. This seems a fair
comparison, as it is obvious that the existing 7.1.2 procedure could have been, with slight
modifications, used for the PHERA hearings. In fact, an examination shows that a majority of
the new procedure was directly based on 7.1.2. 

A cursory comparison of the two NMACs shows that most of the rights accorded the appellant
in 7.1.2 have been stripped from 7.1.30. This would seem to demand an explanation, other
than malice. 

1) at 7.1.30.8.A An appellant may request the hearing by mailing a certified letter, return
receipt requested, to the New Mexico department of health at the mailing address that is
specified on the notice of contemplated action within five days after service of the notice of
the contemplated action, is more restrictive than 7.1.2.13.B which reads; B. Delivery: the
request for hearing shall be addressed to the director of the division of health improvement or
to any other department employee indicated in the department's notice, and it shall be hand
delivered or mailed, return receipt requested

2) 7.1.2.15..E makes provision for a "Stay" upon Request for Hearing. 7.1.30 has no such
provision, which can work a very real hardship on the appellant at $5,000 per day.

3) 7.1.30.8.B allows the DOH to appoint a Hearing Officer; 7.1.2.17 allows the appellant a
right to seek an impartial Hearing Officer.

4) 7.1.30.8.B allows the hearing to be scheduled "not more than 60 days and not less than 12
days" after request. Coupled with a failure to allow for a "Stay", this is very oppressive. 

5) 7.1.30.8.B has a proposed change, from 5 to 20 days, for notice of hearing details. Again,
very oppressive, as 7.1.2 has 4 days.

6) Hearing Venue: A proposed change, at 7.1.30.8.B would allow the DOH, and the DOH
appointed Hearing Officer, to hold the hearing via telephone or live video. The proposed
change eliminates the right of appellant in this decision. Very oppressive.

mailto:cmechels@q.com
mailto:Sheila.Apodaca@state.nm.us
mailto:peter.stcyr@gmail.com
https://protect-us.mimecast.com/s/8uLFCjRkrGIR2kvph7bgrj?domain=7.1.2.17
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TITLE 7  HEALTH 
CHAPTER 1 HEALTH – GENERAL PROVISIONS 
PART 30 ADMINISTRATIVE HEARINGS FOR CIVIL MONETARY PENALTIES ISSUED 
PURSUANT TO PHERA 
 
7.1.30.1  ISSUING AGENCY: New Mexico department of health. 
[7.1.30.1 NMAC – N/E, 3/20/2020] 
 
7.1.30.2  SCOPE:  This rule applies to all persons who receive a notice of contemplated action for 
imposition of a civil monetary penalty pursuant to the Public Health Emergency Response Act (“Act”), Section 12-
10A-19 NMSA 1978. 
[7.1.30.2 NMAC – N/E, 3/20/2020] 
 
7.1.30.3  STATUTORY AUTHORITY:  Public Health Emergency Response Act (“Act”), Section 12-
10A-1 et seq, NMSA 1978; and Subsection E of Section 9-7-6, NMSA 1978. 
[7.1.30.3 NMAC – N/E, 3/20/2020] 
 
7.1.30.4  DURATION:  Permanent. 
[7.1.30.4 NMAC – N/E, 3/20/2020] 
 
7.1.30.5  EFFECTIVE DATE:  March 20, 2020, unless a later date is cited at the end of a section. 
[7.1.30.5 NMAC – N/E, 3/20/2020] 
 
7.1.30.6  OBJECTIVE:  The objective of this rule is to provide administrative procedural rules to govern 
the appeal of a civil monetary penalty that is assessed by the department under the Act. 
[7.1.30.6 NMAC – N/E, 3/20/2020] 
 
7.1.30.7  DEFINITIONS: 
 A. “Appellant” means a person who is served a notice of contemplated action for imposition of a 
civil monetary penalty pursuant to the Act at Section 12-10A-19 NMSA 1978, who timely submits a request for 
hearing, in accordance with this rule, to contest the proposed penalty. 
 B. “Department” means the New Mexico department of health. 
 C. “Notice of contemplated action” means a notice that is issued by the department to a person 
pursuant to the Section 12-10A-19, NMSA 1978. 
 D. “Person” means a living person or a legal entity. 
 E. “Recipient” means a recipient of a notice of contemplated action. 
 F. “Secretary” means the cabinet secretary of the New Mexico department of health. 
[7.1.30.7 NMAC – N, 3/20/2020] 
 
7.1.30.8  HEARINGS PURSUANT TO THE PUBLIC HEALTH EMERGENCY RESPONSE ACT: 
 A. Right to hearing:  A person may request an administrative hearing before a hearing officer 
appointed by the secretary or his or her designee, to appeal the proposed imposition of a civil monetary penalty 
pursuant to the Act at Section 12-10A-19 NMSA 1978.  An appellant may request the hearing by mailing a certified 
letter, return receipt requested, to the New Mexico department of health at the mailing address that is specified on 
the notice of contemplated action within five days after service of the notice of the contemplated action.  If the 
recipient fails to request a hearing in the time and manner required by this section, the recipient shall forfeit the right 
to a hearing, and the proposed action shall become final. 
 B. Scheduling the hearing: 
  (1) Appointment of hearing officer:  Upon the department’s receipt of a timely request 
for a hearing, the department shall appoint a hearing officer and schedule a hearing. 
  (2) Hearing date:  The hearing shall be held not more than 60 days and not less than 12 
days from the date of service of the notice of the hearing.  
  (3) Notice of hearing:  The department shall notify the appellant of the date, time, and 
place of the hearing and the identity of the hearing officer, within five twenty days of the department’s timely 
receipt of the request for hearing. 
  (4) Hearing venue:  The hearing shall be held in Santa Fe, NM; provided that the hearing 
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officer may, with the agreement of the parties, hold the hearing in another location within the state of New Mexico.  
Hearings may be held in whole or in part via telephone or live video, upon the request of either party, with the 
agreement of the partiesat the hearing officer’s discretion. 
 C. Method of service:  Any notice or decision required to be served under this section may be served 
either personally or by certified mail, return receipt requested, directed to the appellant at the appellant’s last known 
mailing address; provided that, if the appellant is a company registered with the New Mexico secretary of state, the 
notice shall be served upon the company’s duly registered agent.  If the notice or decision is served personally, 
service shall be made in the same manner allowed by the rules of civil procedure for the state district courts of New 
Mexico.  Where the notice or decision is served by certified mail, it shall be deemed to have been served on the date 
borne by the return receipt showing delivery, or the date of the last attempted delivery of the notice or decision, or 
the date of the addressee’s refusal to accept delivery. 
 D. Hearing officer duties:  The hearing officer shall conduct the hearing, rule on any motions or 
other matters that arise prior to the hearing, and issue a written report and recommendation(s) to the secretary 
following the close of the hearing. 
 E. Official file:  Upon appointment, the hearing officer shall establish an official file which shall 
contain all notices, hearing requests, pleadings, motions, written stipulations, evidence, briefs, and correspondence 
received in the case.  The official file shall also contain proffered items not admitted into evidence, which shall be so 
identified and shall be separately maintained.  Upon conclusion of the proceeding and following issuance of the final 
decision, the hearing officer shall tender the complete official file to the department for its retention as an official 
record of the proceedings. 
 F. Powers of hearing officer:  The hearing officer shall have all the powers necessary to conduct a 
hearing and to take all necessary action to avoid delay, maintain order, and assure development of a clear and 
complete record, including but not limited to the power to: administer oaths or affirmations; schedule continuances; 
direct discovery; examine witnesses and direct witnesses to testify; subpoena witnesses and relevant books, papers, 
documents, and other evidence; limit repetitious and cumulative testimony; set reasonable limits on the amount of 
time a witness may testify; decide objections to the admissibility of evidence or receive the evidence subject to later 
ruling; receive offers of proof for the record; take notice of judicially cognizable facts; direct parties to appear and 
confer for the settlement or simplification of issues, and otherwise conduct pre-hearing conferences; impose 
appropriate evidentiary sanctions against a party who fails to provide discovery or who fails to comply with a 
subpoena; dispose of procedural requests or similar matters; require the parties to submit proposed findings of fact 
and conclusions of law, as well as written closing arguments; and enter the hearing officer’s own proposed findings 
of fact and conclusions of law, orders, reports and recommendations for the consideration of the secretary.  The 
hearing officer may utilize his or her experience, technical competence, or specialized knowledge in the evaluation 
of evidence presented. 
 G. Minimum discovery; inspection and copying of documents:  Upon written request to another 
party, any party shall have access to documents in the possession of the other party that are relevant to the subject 
matter of the appeal, except confidential or privileged documents. 
 H. Minimum discovery; witnesses:  The parties shall each disclose to each other and to the hearing 
officer, either orally or in writing, the names of witnesses to be called, together with a brief summary of the 
testimony of each witness, by a deadline established by the hearing officer. In situations where written statements 
will be offered into evidence in lieu of a witness’s oral testimony, the names of the persons making the statements 
and a brief summary of the statements shall be disclosed. 
 I. Pre-hearing disposition:  The subject matter of any hearing may be disposed of by stipulation, 
settlement or consent order, unless otherwise precluded by law.  Any stipulation, settlement, or consent order 
reached between the parties shall be written and shall be signed by the hearing officer and the parties or their 
attorneys. 
 J. Postponement or continuance:  The hearing officer, at his or her discretion, may postpone or 
continue a hearing upon his or her own motion, or upon the motion of a party, for good cause shown.  Notice of any 
postponement or continuance shall be given in person, by telephone, or by mail to all parties within a reasonable 
time in advance of the previously scheduled hearing date. 
 K. Conduct of hearing:  Pursuant to the Open Meetings Act, Section 10-15-1, et seq., NMSA 1978, 
hearings shall be open to the public; provided, however, that hearings may be closed in part to prevent the 
disclosure of confidential information, including but not limited to health information protected by state and federal 
laws. 
 L. Telephonic testimony:  Upon timely notice to the opposing party and the hearing officer, and 
with the approval of the hearing officer, the parties may present witnesses by telephone or live video (if available). 
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 M. Legal representation:  An appellant may be represented by an attorney licensed to practice 
in New Mexico, by a non-attorney representative, or by both.  The department may be represented by an 
attorney licensed to practice in New Mexico, a department employee, or by both. 
 N. Recording:  The hearing officer or a designee shall record the hearing by means of a mechanical 
sound recording device provided by the department for a record of the hearing.  Such recording need not be 
transcribed, unless requested by a party who shall arrange and pay for the transcription. 
 O. Burden of proof:  Except as otherwise provided in this rule, the department has the burden of 
proving by a preponderance of the evidence the basis for the proposed action. 
 P. Order of presentation; general rule:  Except as provided in this rule, the order of presentation 
for hearings in all cases shall be: 
  (1) appearances:  opening of proceeding and taking of appearances by the hearing officer; 
  (2) pending matters:  disposition by the hearing officer of preliminary and pending matters; 
  (3) opening statements:  the opening statement of the department, if any; and then the 
opening statement of the appellant, if any; 
  (4) cases:  the department’s case-in-chief, and then the case-in-chief of the appellant; 
  (5) rebuttal:  the department’s case-in-rebuttal, if any; 
  (6) closing argument:  the department’s closing statement, if any, which may include 
legal argument; and then the closing statement of the party opposing the department’s action or proposed action, 
if any, which may include legal argument; and 
  (7) close:  close of proceedings by the hearing officer. 
 Q. Admissible evidence; rules of evidence not applicable:  The hearing officer may admit evidence 
and may give probative effect to evidence that is of a kind commonly relied on by reasonably prudent persons in the 
conduct of serious affairs.  Rules of evidence, such as the nNew mMexico rules of evidence for the district courts, 
shall not apply but may be considered in determining the weight to be given any item of evidence.  The hearing 
officer may at his or her discretion, upon his or her motion or the motion of a party or a party’s representative, 
exclude incompetent, irrelevant, immaterial, or unduly repetitious evidence, including testimony, and may exclude 
confidential or privileged evidence. 
 R. Objections:  A party may timely object to evidentiary offers by stating the objection together with 
a succinct statement of the grounds for the objection.  The hearing officer may rule on the admissibility of evidence 
at the time an objection is made or may receive the evidence subject to later ruling. 
 S. Official notice:  The hearing officer may take notice of any facts of which judicial notice may be 
taken.  When the hearing officer takes notice of a fact, the parties shall be notified either before or during the hearing 
of the fact so noticed and its source, and the parties shall be afforded an opportunity to contest the fact so noticed. 
 T. Record content:  The record of a hearing shall include all documents contained in the official 
file maintained by the hearing officer, including all evidence received during the course of the hearing, proposed 
findings of fact and conclusions of law, the recommendations of the hearing officer, and the final decision of the 
secretary. 
 U Written evidence from witnesses:  The hearing officer may admit evidence in the form of a 
written statement made by a witness, when doing so will serve to expedite the hearing and will not substantially 
prejudice the interests of the parties. 
 V. Failure to appear:  If a party who has requested a hearing or a party’s representative fails to 
appear on the date, time, or location announced for a hearing, and if no continuance was previously granted, the 
party shall be deemed to be in default; the hearing officer shall issue his or her report, noting the default; and the 
secretary may subsequently render a final decision adopting the proposed action.  Where a person fails to appear 
at a hearing because of accident, sickness, or other cause, the person may within a reasonable time apply to the 
hearing officer to reopen the proceeding, and the hearing officer may, upon finding sufficient cause, fix a time 
and place for a hearing and give notice to the parties. 
 W. Hearing officer written report and recommendation(s):  The hearing officer shall submit a 
written report and recommendation(s) to the secretary that contains a statement of the issues raised at the hearing, 
proposed findings of fact and conclusions of law, and a recommended determination.  Proposed findings of fact shall 
be based upon the evidence presented at the hearing or known to all parties, including matters officially noticed by 
the hearing officer.  The hearing officer’s recommended decision is a recommendation to the secretary of the New 
Mexico department of health and is not a final order. 
 X. Submission for final decision:  The hearing officer’s report and recommendation(s) shall be 
submitted together with the complete official file to the secretary of the New Mexico department of health for a final 
decision no later than 30 days after the hearing. 
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 Y. Secretary’s final decision:  The secretary shall render a final decision within 45 calendar days of 
the submission of the hearing officer’s written report.  A copy of the final decision shall be mailed to the appealing 
party by certified mail, return receipt requested, within 15 days after the final decision is rendered and signed. 
[7.1.30.8 NMAC – N/E, 3/20/2020] 
 
History of 7.1.30 NMAC:  [RESERVED] 








TITLE 7                 HEALTH
CHAPTER 1         HEALTH GENERAL PROVISIONS
PART 2                 ADJUDICATORY HEARINGS FOR LICENSED FACILITIES
 
7.1.2.1                    ISSUING AGENCY:  This rule is promulgated and issued by the New Mexico Department of Health.
[7.1.2.1 - Rp, 7 NMAC 1.2.1, 12/15/09]
 
7.1.2.2                    SCOPE:  Except as otherwise specifically provided by statute or rule, the scope of the sections in this part apply to
adjudicatory proceedings conducted by the department of health.
[7.1.2.2 NMAC - Rp, 7 NMAC 1.2.2, 12/15/09]
 
7.1.2.3                    STATUTORY AUTHORITY:  This rule is promulgated by the secretary of the New Mexico department of health,
pursuant to the general authority granted under NMSA 1978, Section 9-7-6(E) of the Department of Health Act; the authority granted
under NMSA 1978, Sections 24- 1-3 and 24-1-5 of the Public Health Act; the authority granted pursuant to 42 U.S.C. Section 1396a(i); 
the authority granted under 42 C.F.R. Sections 431.151 through 431.154; 442.118, and  Section 8.353.2.9 NMAC, based on sanctions
imposed by the department  on licensed  facilities in which medicaid recipients receive services. This rule does not provide adjudicatory
procedures for appeals from actions related to the home and community based waiver.
[7.1.2.3 NMAC - Rp, 7 NMAC 1.2.3, 12/15/09]
 
7.1.2.4                    DURATION:  Permanent.
[7.1.2.4 NMAC - Rp, 7 NMAC 1.2.4, 12/15/09]
 
7.1.2.5                    EFFECTIVE DATE:  This rule becomes effective on 12/15/09, unless a later date is cited at the end of a section.
[7.1.2.5 NMAC - Rp, 7 NMAC 1.2.5, 12/15/09]
 
7.1.2.6                    OBJECTIVE:  This rule provides adjudicatory procedures for licensed health facilities:  administrative appeals of
the initial denial of an annual license; of an emergency prehearing suspension of license and of emergency intermediate sanctions; of
department action denying renewal, suspending, or revoking a license, or of the department's imposition of an intermediate sanction or
civil monetary penalty; and of a cease and desist order.
[7.1.2.6 NMAC - Rp, 7 NMAC 1.2.6, 12/15/09]
 
7.1.2.7                    DEFINITIONS:  For purposes of this rule, the following shall apply.
                A.            "Adjudicate" means to decide, settle or determine a disputed action.  The term applies to a determination of facts and
the application of law and reason to the facts by an impartial decision maker.
                B.            "Administrator" means the person or manager in charge of the day-to-day operation of the facility or medicaid
provider.  The administrator may be the licensee or an authorized representative of the licensee.
                C.            "Annual license" is the legally required department-issued license authorizing a facility to operate for the one year
period of time noted on the face of the document and issued on an initial and renewal basis.
                D.            "Appellant" means the party seeking review in a court of competent jurisdiction of a final decision of the licensing
authority.
                E.             "Applicant" means the individual responsible for the day-to-day operations of the facility, and who signs the license
application.  The applicant must be the individual.  The applicant may be the same individual as the prospective licensee or may be an
authorized representative of the prospective licensee.
                F.             "Application" means the forms, attachments and other writings and drawings required by the licensing authority, to
be completed and submitted by the applicant for the licensing authority's review for granting or denying a license.
                G.            "Burden of proof" refers to the requirement of a party to produce an amount of evidence tending to prove a
proposition.
                H.            "Cease and desist order" means a formal, enforceable order of the licensing authority issued to a facility, usually in
instances where the facility is operating without a license.
                I.              "Certification" means the determination made by the licensing authority as to whether a health facility or agency
complies with applicable federal regulations and the conditions of participation in the medicare and/or medicaid program.  Certification
of noncompliance may be the basis for denial or termination of provider participation in the medicare and/or medicaid programs, or the
basis for the imposition of other sanctions including license revocation.
                J.             "Denial of an application" and "denial of an annual license" mean action by the licensing authority declining to grant
an annual license on the basis of noncompliance with applicable laws and regulations.
                K.            "Department" means the New Mexico department of health.
                L.             "Director" means the director of the division of health improvement of the New Mexico department of health.
                M.           "Emergency suspension of license" means the licensing authority's prohibition of operation of a facility for a stated
period of time by temporary withdrawal of the license, prior to a hearing on the matter, when immediate action is required to protect
human health and safety.  The emergency suspension is carried out by personal service of an emergency suspension order and notice of a
hearing.  A hearing must be held within five (5) working days of the effective date of suspension ("five-day hearing"), as noticed in the







emergency suspension order and notice of hearing, unless the right to a hearing is waived by the licensee or the right to a five-day
hearing is waived and a hearing is requested at a later date by the licensee.
                N.            "Facility" means any  health facility or  health agency required to be licensed by the licensing authority pursuant to
the authority of the Public Health Act, Sections 24-1-1 to 24-1-21 NMSA 1978, as amended, or required to be certified by the licensing
authority in order to be eligible to receive and medicaid reimbursement for services provided to eligible recipients. This does not refer to
community providers.
                O.            "Final decision" means the dispositive written document entered following a request for hearing under this rule,
stating the final determination of the secretary made after review of the hearing officer's report and recommendation.
                P.             "Five-day hearing" means the hearing noticed in the emergency suspension order and notice of hearing.  See the
definition of "emergency suspension of license" in Subsection E of this section.
                Q.            "Hearing" means a proceeding in which legal rights, duties or privileges of a party are at issue and which shall
include an opportunity for the parties to present such testimony and evidence as the hearing officer deems relevant and material to the
issues to be adjudicated.
                R.            "Hearing officer" means an individual designated to conduct prehearing conferences and hearings and to make
reports and recommendations, based on the evidence taken, to the secretary.
                S.             "Initial applicant" means the individual who signs the initial license application.
                T.            "License" means the document issued by the licensing authority which authorizes the lawful operation of a facility. 
The term "license" includes an annual license and a temporary license.
                U.            "Licensee" means the person in whose name a license for a facility has been issued and who is legally responsible
for the facility's compliance with applicable laws and regulations.
                V.            "Licensing authority" means the division of health improvement of the New Mexico department of health.  The
licensing authority is also the state survey agency authorized to perform survey and certification functions for the medicaid and medicare
programs.
                W.           "Official notice" means administrative notice, the act by which the hearing officer, in conducting the hearing or
framing his decision, recognizes the existence and truth of certain facts without the production of evidence by the parties.
                X.            "Party" and "parties" means the original persons, entities, or agencies to a hearing under this rule and such
intervenors permitted to intervene by written order of the hearing officer.
                Y.            "Person" means an individual, partnership, proprietorship, agency, corporation, company, association, tribal
government or tribal organization, state or local government entity, or similar legal entity and the legal successor thereof.
                Z.            "Prospective licensee" means the person in whose name a license for operation of a facility is to be issued.
                AA.        "Recipient" means the individual who receives service of notice and, specifically includes the person who receives a
cease and desist order issued by the licensing authority.
                BB.          "Renewal applicant" means the individual who signs the renewal license application.
                CC.          "Revocation of license" means the licensing authority's cancellation and withdrawal of a license on a permanent
basis.
                DD.         "Secretary" means the secretary of the New Mexico department of health and includes his authorized representative.
                EE.          "Subpoena" means a written command issued by the hearing officer, at the request of a party, directing the
appearance by a person, at a designated time and place, to give testimony upon a certain matter.  The subpoena may include a command
to produce books, papers, documents and other things, in which case it is issued as a subpoena duces tecum.
                FF.          "Suspension of license" means the licensing authority's temporary cancellation and withdrawal of a license for a
stated period of time.
                GG.          "Taking of appearances" means recording for the record the names of persons appearing at the hearing and their
representatives, if any.
                HH.         "Temporary license" means, with respect to a health facility, an operating license issued for a stated period of time
not to exceed one-hundred twenty (120) days.  Not more than two (2) consecutive temporary licenses may be granted by the licensing
authority.
                II.            "Working days" means, when determining compliance with various deadlines in this rule, Monday through Friday of
each calendar week, excluding state observed holidays.
[7.1.2.7 NMAC - Rp, 7 NMAC 1.2.7, 12/15/09]
 
7.1.2.8                    STANDARD OF COMPLIANCE:  The degree of compliance required by this rule is designated by the use of the
words "shall" or "must" and "may".  "Shall" and "must" designate mandatory requirements; "may" is permissive.
[7.1.2.8 NMAC - Rp, 7 NMAC 1.2.107, 12/15/09]
 
7.1.2.9                    USAGE:  The masculine pronoun includes the feminine and neuter; and the singular number includes the plural, and
the plural includes the singular.
[7.1.2.9 NMAC - Rp, 7 NMAC 1.2.108, 12/15/09]
 
7.1.2.10                 SEVERABILITY:  If any portion of this rule or the application of this rule, is held to be invalid, the validity of the
remainder of the regulations, or the application of the regulations to different situations or persons, shall not be affected.
[7.1.2.10 NMAC - Rp, 7 NMAC 1.2.109, 12/15/09]







 
7.1.2.11                 HEARING PROCESS AND PROCEDURES:  GROUNDS FOR REQUESTING HEARING:  The actions or
proposed actions of the department which may be contested are:
                A.            denial of an application for initial annual license;
                B.            denial of an application for renewal of an annual license;
                C.            a cease and desist order;
                D.            emergency suspension of license (pre-hearing);
                E.             suspension of license (non-emergency, post-hearing);
                F.             revocation of license;
                G.            intermediate sanctions or civil monetary penalties.
[7.1.2.11 NMAC - Rp, 7 NMAC 1.2.200, 12/15/09]
 
7.1.2.12                 INITIATION OF HEARING PROCESS:  The hearing process is begun upon receipt by the licensing authority of a
timely request for hearing, or, in the case of a pre-hearing emergency suspension of license, by service upon the licensee of an
emergency suspension order and notice of hearing.
[7.1.2.12 NMAC - Rp, 7 NMAC 1.2.201, 12/15/09]
 
7.1.2.13                 REQUEST FOR HEARING:
                A.            Written and signed:  the request for hearing shall be made in writing and shall be signed by the person or an
authorized representative of the person against whom the action of the department is taken.
                B.            Delivery:  the request for hearing shall be addressed to the director of the division of health improvement or to any
other department employee indicated in the department's notice, and it shall be hand delivered or mailed, return receipt requested, to
such person.
[7.1.2.13 NMAC - Rp, 7 NMAC 1.2.202, 12/15/09]
 
7.1.2.14                 TIME FOR REQUESTING HEARING:  The request for hearing must be received by the department:
                A.            within ten (10) working days after receipt by the initial applicant, renewal applicant or prospective licensee of notice
of the decision denying the application for license;
                B.            within five (5) working days after receipt of a cease and desist order;
                C.            within ten (10) working days after receipt by the licensee of a notice of suspension or notice of revocation;
                D.            within four (4) working days after receipt by the licensee of an emergency suspension order or emergency
intermediate sanction and notice of hearing (pre-hearing emergency suspension of license).
[7.1.2.14 NMAC - Rp, 7 NMAC 1.2.203, 12/15/09]
 
7.1.2.15                 EFFECT OF REQUEST FOR HEARING; STAY:
                A.            Denial of an initial annual license:  receipt by the licensing authority of a timely request for hearing upon the denial
of an initial annual license does not allow the facility to begin operation.  If the facility begins operation without a license, it is operating
illegally and is subject to appropriate administrative and judicial sanctions and criminal charges.
                B.            Denial of renewal of annual license:  receipt by the licensing authority of a timely request for hearing upon the denial
of renewal of an annual license stays the expiration of the current license until a final decision.
                C.            Cease and desist order:  receipt by the licensing authority of a timely request for hearing following issuance of a
cease and desist order does not allow a facility to operate.
                D.            Emergency suspension of license:  if the licensee intends to appear for the five-day hearing noticed in the emergency
suspension order and notice of hearing, a request for hearing need not be made.  If the licensee timely waives the five-day hearing and
requests a hearing to be held at a later date, the effect of such waiver is to allow time for additional prehearing discovery.  Such waiver
and request for later hearing does not stay the emergency suspension.  The facility operates without legal authority if it continues
operation after the effective date of the emergency suspension and becomes subject to appropriate administrative and judicial sanctions
and criminal charges.
                E.             Suspension, revocation, intermediate sanctions and civil monetary penalties:  receipt by the licensing authority of a
timely request for hearing following notice of the suspension or revocation of a current license stays suspension or revocation of the
license until a final decision is reached following the hearing.
[7.1.2.15 NMAC - Rp, 7 NMAC 1.2.204, 12/15/09]
 
7.1.2.16                 SCHEDULING HEARING:
                A.            Scheduling:  promptly upon receipt of a timely request for hearing, the department shall schedule a hearing to be
held in Santa Fe, unless the hearing is required to be held elsewhere by applicable regulation.
                B.            Change of location:  upon timely motion, and with a showing of undue hardship and burden, the hearing officer may
order the hearing location changed.
[7.1.2.16 NMAC - Rp, 7 NMAC 1.2.205, 12/15/09]
 
7.1.2.17                 HEARING OFFICER:







                A.            Designation of hearing officer:  promptly upon receipt of a timely request for hearing, the secretary or authorized
representative of the department shall designate a hearing officer.
                B.            Qualifications:  the hearing officer shall be impartial and shall have no personal bias or interest in the matter to be
heard.  He may be an officer or employee of the New Mexico department of health as long as he was not involved in making the
challenged administrative decision.  The hearing officer need not be a licensed attorney, however, he should have relevant experience
with evidentiary, adjudicatory proceedings.
                C.            Disqualification:  a hearing officer designated to preside at the hearing may disqualify himself on his own motion, or
upon written request to, and approval of, the secretary of the New Mexico department of health.
                D.            Party's request for disqualification:  whenever any party deems the hearing officer to be disqualified to preside, such
party may file a written request to disqualify with the secretary of the New Mexico department of health.  The request shall be supported
by affidavits setting forth the grounds for disqualification.  The secretary shall promptly determine the validity of the grounds alleged
and take appropriate action.
[7.1.2.17 NMAC - Rp, 7 NMAC 1.2.206, 12/15/09]
 
7.1.2.18                 DUTIES OF HEARING OFFICER:
                A.            Official file:  upon appointment, the hearing officer shall establish an official file which will contain all the filed
notices, pleadings, briefs, recommendations, correspondence and decisions.  It shall also contain the department's notice of action as well
as the request for hearing.  Upon conclusion of the proceeding and following issuance of the final decision, the hearing officer shall turn
over to the department this official file for future custody.
                B.            Preside at hearing:  the hearing officer shall preside over the hearing, administer oaths, take evidence and decide
evidentiary objections and any motions or other matters that arise prior to or during the hearing.
                C.            Evidence file:  the hearing officer shall maintain an evidence file with each document or item admitted into
evidence.  Proffered items not admitted into evidence, at the request of the offering party, shall be so identified and separately
maintained by the hearing officer.
                D.            Subpoenas:  the hearing officer, upon request by a party, may issue subpoenas and subpoenas duces tecum.
[7.1.2.18 NMAC - Rp, 7 NMAC 1.2.207, 12/15/09]
 
7.1.2.19                 PARTIES:  The principal and original parties to a hearing conducted under this rule shall be the appropriate agency
of the department, and the applicant or prospective licensee, the licensee, licensed medicaid provider applicant, or the recipient of a
cease and desist order, depending upon the nature of the hearing. Generally, intervenors are not allowed to participate as a party.
[7.1.2.19 NMAC - Rp, 7 NMAC 1.2.208, 12/15/09]
 
7.1.2.20                 LEGAL REPRESENTATION:
                A.            Natural persons:  natural persons may appear on their own behalf or by an attorney licensed to practice in New
Mexico.
                B.            Entities:  the department, corporations and other organizations and entities may appear by a bona fide officer,
employee or representative or may be represented by an attorney licensed to practice in New Mexico.
                C.            Filing:  any party filing documents in the appeal shall sign the original and hand deliver or mail it to the hearing
officer and shall hand deliver or mail copies to all other parties.
[7.1.2.20 NMAC - Rp, 7 NMAC 1.2.209, 12/15/09]
 
7.1.2.21                 DISCOVERY:
                A.            Minimum discovery; inspection and copying of documents:  each party shall have access to the relevant documents
in the possession of the other party, except confidential or privileged documents.  Access to the department's relevant documents may be
had during normal business hours at the department's appropriate business offices.  A reasonable copying fee may be charged.
                B.            Minimum discovery; witnesses:  the parties shall each disclose to each other orally or in writing and to the hearing
officer, the names of witnesses to be called, together with a brief summary of the testimony of each witness.  In situations where
statements will be presented to the hearing officer, rather than witnesses examined, the names of the persons making the statements and
the summary of the statements, shall be disclosed.
                C.            Additional discovery:  at the hearing officer's discretion, upon a written request by a party which sets out reasons that
additional discovery is needed, further discovery in the form of production and review of documents and other tangible things,
examinations and premise inspections, interviews or written interrogatories may be ordered.  In exercising his authority to determine
whether further discovery is necessary or desirable, the hearing officer should consider whether the complexity of fact or law reasonably
requires further discovery to ensure a fair opportunity to prepare for the hearing and whether such request will result in unnecessary
hardship, cost, or delay in holding the hearing.
                D.            Costs:  cost of document copying, mail or delivery service, interviews or written interrogatories, including mileage
and per diem, paid in accordance with the New Mexico Per Diem and Mileage Act (Section 10-8-1, NMSA 1978) shall be paid by the
requesting party.
                E.             Depositions prohibited:  oral or written depositions are not permitted.
[7.1.2.21 NMAC - Rp, 7 NMAC 1.2.210, 12/15/09]
 







7.1.2.22                 PREHEARING CONFERENCE:
                A.            Purpose:  at the discretion of the hearing officer, upon request of a party or upon the hearing officer's own motion, a
prehearing conference shall be scheduled by the hearing officer at a time and place reasonably convenient to all parties, in order to: limit
and define issues; discuss possible prehearing disposition; consider possible stipulations of factual or legal issues, or stipulations
concerning the admissibility of evidence; limit the testimony or the number of witnesses, the issues or the evidence; and, discuss such
other matters as may aid in the simplification of evidence and disposition of the proceedings.
                B.            Informal:  such a conference shall be informal.  No offer of settlement made at the conference shall be admissible in
evidence at any later hearing.  Stipulations and admissions shall be binding and may be used as evidence at the hearing.  At the hearing
officer's discretion, stipulations and admissions may be made in writing and filed with the hearing officer as part of the official record of
the proceedings.
                C.            Notice:  the hearing officer will give notice of the time and place of the pre-hearing conference to the parties by
telephone, in person or by mail.
                D.            Costs:  each party shall bear its own costs, including transportation costs.
                E.             Record:  a record of the prehearing conference shall not be kept.  A prehearing order or other pleadings may be filed
as a result of the prehearing conference.
[7.1.2.22 NMAC - Rp, 7 NMAC 1.2.211, 12/15/09]
 
7.1.2.23                 PREHEARING DISPOSITION:  The subject matter of any hearing may be disposed of by stipulation, settlement or
consent order, unless otherwise precluded by law.  Any stipulation, settlement or consent order reached between the parties shall be
written, signed by the hearing officer and the parties or their attorneys, and submitted to the secretary of the New Mexico department of
health.  Such prehearing disposition shall be effective only if approved by the secretary.
[7.1.2.23 NMAC - Rp, 7 NMAC 1.2.212, 12/15/09]
 
7.1.2.24                 POSTPONEMENT OR CONTINUANCE:  The hearing officer in his or her discretion, may postpone or continue a
hearing upon his or her own motion or upon motion of a party, for good cause shown.  Notice of any postponement or continuance shall
be given in person, by telephone, or by mail to all parties within a reasonable time in advance of the previously scheduled hearing date.
[7.1.2.24 NMAC - Rp, 7 NMAC 1.2.213, 12/15/09]
 
7.1.2.25                 ADDITIONAL PLEADINGS:  Solely at the discretion of the hearing officer, pleadings, motions and briefs allowed
in the state district courts of New Mexico may be filed.
[7.1.2.25 NMAC - Rp, 7 NMAC 1.2.214, 12/15/09]
 
7.1.2.26                 CONDUCT OF THE HEARING:
                A.            Public:  all hearings shall be open to the public, unless a closed hearing is asked for by the person requesting the
hearing and the hearing officer finds good cause exists for closing the hearing.  The department shall not request a closed hearing.
                B.            Powers of hearing officer:  the hearing officer shall have all the powers necessary to conduct a hearing and to take all
necessary action to avoid delay, maintain order, and assure development of a clear and complete record, including but not limited to the
power to: administer oaths or affirmations on the request of any party; schedule continuances; examine witnesses and direct witnesses to
testify; limit repetitious and cumulative testimony; and set reasonable limits on the amount of time a witness may testify; decide
objections to the admissibility of evidence or receive the evidence subject to later ruling; receive offers of proof for the record; direct
parties to appear and confer for the settlement or simplification of issues, and to otherwise conduct prehearing conferences; dispose of
procedural requests or similar matters; and, enter findings of fact, conclusions of law, orders, and reports and recommendations.
[7.1.2.26 NMAC - Rp, 7 NMAC 1.2.215, 12/15/09]
 
7.1.2.27                 ORDER OF PRESENTATION; GENERAL RULE:  Except as specifically provided in the following section, the
order of presentation for hearings in all cases, including but not limited to those arising from suspension, revocation, denial of renewal of
license, intermediate sanctions, civil monetary penalties, emergency suspension, emergency intermediate sanctions shall be:
                A.            appearances:  opening of proceeding and taking of appearances by the hearing officer;
                B.            pending matters:  disposition by the hearing officer of preliminary and pending matters;
                C.            opening statements:  the opening statement of the department; and then the opening statement of the licensee or the
party challenging the department's action;
                D.            cases:  the department's case-in-chief; and then the case-in-chief of the licensee or the party challenging the
department's action;
                E.             rebuttal:  the department's case-in-rebuttal;
                F.             closing argument:  the department's closing statement, which may include legal argument; and then the closing
statement, which may include legal argument of the licensee or the party challenging the department's action; and
                G.            close:  closing of proceedings by the hearing officer.
[7.1.2.27 NMAC - Rp, 7 NMAC 1.2.216, 12/15/09]
 
7.1.2.28                 ORDER OF PRESENTATION; SPECIAL CASES RULE:  The order of presentation in denial of an initial annual
license and cease and desist order cases is:







                A.            appearances:  opening of proceeding and taking of appearances by the hearing officer;
                B.            pending matters:  disposition by the hearing officer of preliminary and pending matters;
                C.            opening statements:  applicant's or recipients's opening statement; and then the opening statement of the licensing
authority;
                D.            cases:  the applicant's or recipient's case-in-chief; and then the licensing authority's case-in-chief;
                E.             rebuttal:  the applicant's/prospective licensee's or recipient's case-in-rebuttal;
                F.             closing argument:  the applicant's/prospective licensee's or recipient's closing statement, which may include legal
argument; and then the licensing authority's closing statement, which may include legal argument; and
                G.            close:  closing of proceedings by the hearing officer.
[7.1.2.28 NMAC - Rp, 7 NMAC 1.2.217, 12/15/09]
 
7.1.2.29                 BURDEN OF PROOF:
                A.            General rule:  except as specifically provided for in the following paragraph, in all cases, including but not limited to
those arising from suspension, revocation, denial of renewal of license, Intermediate sanctions, civil monetary penalties, emergency
suspension, emergency intermediate sanctions, or medicaid provider appeals, the department shall present evidence supporting its
decision.  The party challenging the department's decision shall then present evidence to show that the department's decision is
incorrect.  The burden of proving by a preponderance of the evidence the basis for the decision at issue rests with the department.
                B.            Special cases:  in cases arising from the denial of initial license and cease and desist orders, the applicant for initial
license or the recipient of the cease and desist order shall present evidence supporting the license application, or evidence supporting the
legality of operating without a license.  The licensing authority shall then present evidence supporting the denial of the application, or
evidence of the propriety and of cease and desist order.  The burden of proving by a preponderance of the evidence:
                    (1)     that the application was improperly denied by the licensing authority and should be approved, or
                    (2)     that operation is proper and in accordance with law, rests with the license applicant or recipient of the cease and desist
order.
[7.1.2.29 NMAC - Rp, 7 NMAC 1.2.218, 12/15/09]
 
7.1.2.30                 EVIDENCE:
                A.            Technical rules not applicable:  in general, the technical rules of evidence, such as the New Mexico rules of
evidence, shall not apply but may be used as a guide to the principles of evidence and may be considered in determining the weight to be
given any item of evidence.  Nonprivileged, material and relevant evidence of the type which is relied upon by reasonably prudent
persons in the conduct of serious affairs is admissible.  The hearing officer may exclude, either with or without formal objection,
unreliable, immaterial, irrelevant and unduly repetitious testimony and evidence.
                B.            Objections:  a party may timely object to evidentiary offers by stating the objection together with a succinct
statement of the grounds.  The hearing officer may rule on the admissibility of evidence at the time an objection is made or may receive
the evidence subject to later ruling.
                C.            Official notice:  official notice may be taken of all facts of which judicial notice may be taken. Any party shall, on
timely request, be afforded an opportunity to contest the noticed fact.
[7.1.2.30 NMAC - Rp, 7 NMAC 1.2.219, 12/15/09]
 
7.1.2.31                 EVIDENCE FROM WITNESSES:
                A.            Statement or examination of witnesses:  the hearing officer, at his discretion, may receive evidence in the form of
statements where a party is not represented by counsel; otherwise, the normal manner of witness testimony shall be by direct
examination, cross examination and redirect examination, and through questioning by the hearing officer.
                B.            Written form:  any part of the evidence may be received by the hearing officer in writing when a hearing will be
expedited and the interests of the parties will not be substantially prejudiced.
[7.1.2.31 NMAC - Rp, 7 NMAC 1.2.220, 12/15/09]
 
7.1.2.32                 RECORD:
                A.            Content:  the record of a proceeding under this rule shall include all documents contained in the official files
maintained by hearing officer, including findings of fact and conclusions of law, the recommendations of the hearing officer; and the
final decision of the secretary.
                B.            Recording the hearing:  proceedings at which evidence is presented orally shall be recorded by means of a
mechanical or electronic sound recording device provided by the department.  Such recording need not be transcribed, unless requested
by a party who shall arrange and pay for the transcription.  Any party who seeks judicial review, in conformity with applicable appellate
rules, must request leave to file the audio tapes of the administrative proceeding as the transcript of the proceedings together with the
necessary copies made and certified as true and correct by an authorized employee of the department.
[7.1.2.32 NMAC - Rp, 7 NMAC 1.2.221, 12/15/09]
 
7.1.2.33                 REPORT AND RECOMMENDATION OF HEARING OFFICER:
                A.            Hearing officer's report shall contain:  a statement of the issues raised at the hearing; findings of fact and conclusions
of law, applying law and regulations to the facts.  Findings of fact shall be based on the evidence presented at the hearing or known to all







parties, including matters officially noticed; and recommended determination.
                B.            Submission for final decision:  the hearing officer's report together with the full hearing record shall be submitted to
the secretary of the New Mexico department of health for a final determination.  The report and recommendation shall be submitted
within thirty (30) working days after expiration of the time set for submittal of the last post hearing submission of requested findings and
conclusions, arguments or briefs.
                C.            Optional announcement of decision:  at the close of the hearing, the hearing officer may announce his decision and
request that the parties prepare appropriate post hearing submissions, including a decision for approval by the hearing officer.  The
hearing officer's oral and written decision is a recommendation to the secretary of the New Mexico department of health and is not a
final order.
[7.1.2.33 NMAC - Rp, 7 NMAC 1.2.222, 12/15/09]
 
7.1.2.34                 FINAL DECISION:  The secretary of the department shall render a final administrative determination within ten
working (10) days of the submission of the hearing officer's report.  Parties may be notified personally, by telephone or by mail of the
final order.  A copy of the final decision shall be mailed to each party or attorney of record.
[7.1.2.34 NMAC - Rp, 7 NMAC 1.2.223, 12/15/09]
 
7.1.2.35                 FAILURE TO APPEAR:
                A.            Default:  failure of the party requesting the hearing to appear on the date and at the time set for hearing, without
good cause shown, shall constitute a default and the hearing officer shall so notify all parties in writing.
                B.            Entry of decision:  the hearing officer shall enter such findings, conclusions, decisions, recommendations, rulings
and orders as are appropriate.
[7.1.2.35 NMAC - Rp, 7 NMAC 1.2.224, 12/15/09]
 
7.1.2.36                 PERSONAL SERVICE:  Whenever this rule requires or allow delivery of notice of administration action or
proposed action by way of personal service, such service shall be made by a licensing authority employee or other department
representative, or by any individual over the age of eighteen (18).
[7.1.2.36 NMAC - Rp, 7 NMAC 1.2.225, 12/15/09]
 
7.1.2.37                 MANNER OF SERVICE:
                A.            Service on the person or at the place where found:  personal delivery of any notice shall be given when the applicant
licensee or recipient of a cease and desist order is present, by personal delivery to the individual, applicant, licensee or recipient at the
facility or where the person is found; if delivery is refused, service is effected by leaving the notice at the place where such person was
found.  If the person to be served refuses to accept the notice or to permit the notice to be left, valid service is achieved by the attempts
described above to personally deliver or leave the notice.
                B.            Service on a representative:  service shall be complete when the individual, applicant, licensee or recipient is absent,
by personal delivery at the facility to an administrative or other employee who reasonably appears to be capable of delivering the notice
to the applicant licensee, recipient; or if no such person is available or willing to accept delivery, service may be made by posting notice
on the most public part of the facility and by mailing, by U.S. postal service return receipt requested mail, a copy of the notice to the
individual, applicant licensee, or recipient at the facility address or to the known address of the individual.
                C.            Mail:  when notice is given by U.S. postal service certified return receipt requested mail, service shall be deemed to
have been made on the date delivered, or if delivery is refused, service shall be deemed to have been made on the date on which delivery
is attempted for the purpose of calculating all time requirements in this rule.  When notice or service is given by regular first class mail,
then receipt shall be deemed to have occurred on the third day following deposit in the U.S. mail, except when the third day falls on a
Saturday, Sunday or legal holiday in which case receipt shall be deemed to have occurred on the next working day.
[7.1.2.37 NMAC - Rp, 7 NMAC 1.2.226, 12/15/09]
 
7.1.2.38                 PROOF OF SERVICE:  The licensing authority employee, department representative, or other individual making
such service shall prepare and sign a statement indicating upon whom, where and when such personal service was made.  If possible, the
licensee's or applicant's or other recipient's signed acknowledgment of notice may be obtained.  Failure to make proof of service shall not
affect the validity of service.  Personal service shall be deemed to be made at the time that notice is handed to the recipient of service,
left or posted, in accordance with this section.
[7.1.2.38 NMAC - Rp, 7 NMAC 1.2.227, 12/15/09]
 
7.1.2.39                 JUDICIAL REVIEW:  District court:  to the extent provided by law, a final decision may be reviewed by the district
court for the county of Santa Fe.
[7.1.2.39 NMAC - Rp, 7 NMAC 1.2.300, 12/15/09]
 
7.1.2.40                 RULES GOVERNING JUDICIAL REVIEW:  The procedural rules for review of a final order are contained in the
New Mexico statutes governing procedure for civil cases in the court of appeals and the district courts.
[7.1.2.40 NMAC - Rp, 7 NMAC 1.2.301, 12/15/09]
 







7.1.2.41                 RECORD:
                A.            The appellant shall make satisfactory arrangements with the department for the preparation of the record of the
proceeding for which judicial review is sought.
                B.            The record shall consist of the official file maintained by the hearing officer together with exhibits admitted into
evidence, and the tapes or other transcript of the hearing.
                C.            The expense of copying tape recorded testimony and any other expense of preparing the record, including copying
costs, shall be borne by the appellant.
                D.            The appellant shall certify in applicable pleadings filed with the court that arrangements have been made for
preparation of a sufficient number of transcripts of the hearing and other items making up the record of the proceedings.
                E.             Within thirty (30) days after service of notice of judicial appeal, the department shall file in the appropriate court a
certified copy of the original and duplicate copies of the tapes of the hearing under review together with the original and copies of the
official file maintained and certified by the hearing officer.
[7.1.2.41 NMAC - Rp, 7 NMAC 1.2.302, 12/15/09]
 
7.1.2.42                 COURT ORDERED STAY:  Filing for judicial review does not itself stay enforcement of the final decision.  Any
party may petition the court whose jurisdiction has been properly invoked for an order staying enforcement.
[7.1.2.42 NMAC - Rp, 7 NMAC 1.2.303, 12/15/09]
 
7.1.2.43                 STANDARD OF REVIEW:  The reviewing court shall set aside the final order only if it is found to be:
                A.            arbitrary, capricious, or an abuse of discretion;
                B.            not supported by substantial evidence in the record;
                C.            beyond the authority of the department; or
                D.            otherwise not in accordance with law.
[7.1.2.43 NMAC - Rp, 7 NMAC 1.2.304, 12/15/09]
 
History of 7.1.2 NMAC:
Pre-NMAC History:  The material in this part was derived from that previously files with the commission of public records, state
records center:
HED 86-1 (HSD), Regulations Governing Health Facilities Licensing And Certification Adjudicatory Hearing Proceedings, filed
5/20/86.
HED 86-9 (HSD), Regulations Governing Health Facilities Licensing And Certification Adjudicatory Hearing Proceedings, filed 8/1/86.
 
History of Repealed Material:
7 NMAC 1.2, Adjudicatory Hearings (filed 12/21/1995) repealed 12/15/09.
 
Other History:
HED 86-9 (HSD), Regulations Governing Health Facilities Licensing And Certification Adjudicatory Hearing Proceedings (filed
8/1/1986) was renumbered, reformatted, amended and replaced by 7 NMAC 1.2, Adjudicatory Hearings, effective 2/1/1996.
7 NMAC 1.2, Adjudicatory Hearings (filed 12/21/1995) was renumbered, reformatted and replaced by 7.1.2 NMAC, Adjudicatory
Hearings for Licensed Facilities, effective 12/15/09.
 







7) at 7.1.30.8.F a proposed change would: "require the parties to submit proposed findings of
fact and conclusions of law, as well as written closing arguments;". This is not required in
7.1.2 and it imposes a very real burden on those who represent themselves, or are represented
by a lay person. No reason given for this change, which is quite oppressive. 

8) 7.1.30.8.M does not allow for Pro Se representation; 7.1.2.20 does. No reason given. 

9) 7.1.2.39 provides for Judicial Review; 7.1.30.8.Y has the DOH Secretary's decision as final.

In summary, the DOH proposes an extremely oppressive hearing procedure, where they
appoint the Hearing Officer, they can choose to have a video hearing, they allow for no Stay,
and they allow very long deadlines which, coupled with the lack of a Stay, could make the
appellant's position impossible. It also makes the DOH decision final. 

This seems extremely punaitive, esp as it was imposed as an Emergency Rule, without public
input. I suggest that it should be abandoned, as an example of how NOT to govern.

The clear alternative is simply to adapt the existing, well used, 7.1.2 hearing procedure, which
allows for reasonable appellant rights. Stripping those rights from 7.1.30 suggests a
malevolent intent on the part of the DOH, and calls into question their position in New Mexico
government. It seems palpably evil, an attack on our Democracy.

Installing the proposed 7.1.30 as a Rule would demand an appeal to the Courts, and reflect
very poorly on the DOH and our Governor.

Regards,

Chris Mechels
505-982-7144

https://protect-us.mimecast.com/s/medNCkRlvJI57ZpmsJ6O3J?domain=7.1.2.20
https://protect-us.mimecast.com/s/29-eClYmwKfXyDvguYo9xr?domain=7.1.2.39


From: Chris Mechels
To: Apodaca, Sheila, DOH
Cc: Chris Goad; stcyr, peter
Subject: [EXT] Mechels comment #3 on NMAC 7-1-30 Rules Hearing
Date: Friday, July 17, 2020 2:43:34 PM

Dear Ms. Apodaca,

This is the third of a number of comments on this hearing.

It concerns whether the proposed Rule meets the intent of the Legislature in passing the PHERA Act.  Following are
portions of the Act which serve to establish that intent.

12-10A-19. Enforcement; civil penalties.
A.  The secretary of health, the secretary of public safety or the director may enforce the provisions of the Public
Health Emergency Response Act by imposing a civil administrative penalty of up to five thousand dollars ($5,000)
for each violation of that act. A civil administrative penalty may be imposed pursuant to a written order issued by
the secretary of health, the secretary of public safety or the director after a hearing is held in accordance with the
rules promulgated pursuant to the provisions of Section 12-10A-17 NMSA 1978.

12-10A-17. Rulemaking.
The secretary of public safety, the secretary of health, the state director and, where appropriate, other affected state
agencies in consultation with the secretaries and state director, shall promulgate and implement rules that are
reasonable and necessary to implement and effectuate the Public Health Emergency Response Act.

History: Laws 2003, ch. 218, § 17; 2007, ch. 291, § 24.

At 12-10A-19 the Legislature that the penalty could be imposed only "after a hearing is held".   They "could" have
simply not allowed for a hearing, and simply imposed the penalty on a written order, but they didn't, and they refer
to 12-10A-17 "rules promulgated pursuant to the provisions". 

Looking then to 12-10A-17 Rulemaking it seems that the promulgated rules must be "reasonable and necessary to
implement and effectuate the Public Health Emergency Response Act".  The rules must be "reasonable and
necessary".  

I suggest that a standard for "reasonable and necessary" for the Dept of Health, would be their existing NMAC
7.1.2, which has served define their hearing process for many years and is well tested. 

By direct comparison of NMAC 7.1.2 with the proposed NMAC 7.1.30, we find that many of the appellant rights
defined within 7.1.2 have been stripped out of 7.1.30.   The result seems to be that the Dept of Health can "railroad"
an appellant through the hearing, be their selection of the Hearing Officer, their sole definition of the hearing format,
and the Secretary's decision without appeal.  

In effect the proposed 7.1.30 may well make a successful appeal IMPOSSIBLE, should the DOH Secretary choose
to do so, with no Judicial Appeal at the end.   The intent seems to be the imposition of such a draconian hearing
process, as to totally discourage appeals, even though such appeals are allowed in the statute, and are the intent of
Legislature.

This is the worst form of hypocrisy, totally out of bounds, in a Democracy.   The parties who suggest this
outrageous hearing sham should be disciplined, perhaps terminated.

The obvious "solution" to this problem is to simply use a slightly modified version of 7.1.2 as a hearing procedure
for complaints under NMSA 12-10A-19.

This is SO obvious, that I suggest the current Rules Hearing be abandoned, esp as it has many procedural violations

mailto:cmechels@q.com
mailto:Sheila.Apodaca@state.nm.us
mailto:cagoad@gmail.com
mailto:peter.stcyr@gmail.com


of the Rules Act, as I detailed in my Comment #1.

The Legislative intent that the Hearing Rule be "reasonable and necessary" has clearly not been met.

Regards,

Chris Mechels
505-982-7144



From: Chris Mechels
To: Apodaca, Sheila, DOH
Cc: aimfull; Chris Goad; Mim Chapman; Wirth, Peter; Heather Ferguson; New Mexico Foundation for Open

Government
Subject: [EXT] Mechels comment #4 on NMAC 7-1-30 Rules Hearing
Date: Sunday, July 19, 2020 5:57:36 PM

Dear Ms. Apodaca,

This is the fourth of a number of comments on this hearing.

It concerns even more procedural violations of the Rules Act, sufficient to cancel the Rules Hearing.   Details
follow.

1) Per the Rules Act you are required (you shall) post comments as follows;

D. The agency shall post all written comments on its website, if one exists, as soon as practicable, and no more than
3
business days following receipt to allow for public review. All written comments received by the agency shall also
be available for
public inspection at the main office of the agency.

You have failed your obligation as my Comment #1, emailed at 1433 on 13 July, posted on the SunshinePortal on
18 July.  Five days.

2) Furthermore, you failed to post that, and other, comments on your DOH website as required, and your notice
makes no mention of the Portal, so this failure is important.  How are the comments to be found?

3) The purpose of posting these comments, to enable those interested to inform, and learn from, each other, before
the Rules Hearing, has been thwarted.

This failure can't be recovered in the time available before Thursday, so I suggest that the Rules Hearing be canceled
and rescheduled.  The problems I noted in Comment #1 support that conclusion.

Regards,

Chris Mechels
505-982-7144

mailto:cmechels@q.com
mailto:Sheila.Apodaca@state.nm.us
mailto:aimfull@outlook.com
mailto:cagoad@gmail.com
mailto:mimcsf@gmail.com
mailto:peter.wirth@nmlegis.gov
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From: Jeanne Tatum
To: Apodaca, Sheila, DOH
Subject: [EXT] comment regarding proposed rule amendments 7.1.30 NMAC, "Administrative Hearing for Civil Monetary

Penalties Issued Pursuant to PHERA"
Date: Tuesday, July 21, 2020 1:18:28 AM

I disagree with the proposed rule amendments other than the correction of the typographical
error on page 3, paragraph Q correcting the capitalization of New Mexico.

As to 7.1.30.8, paragraph B, number (3), notice of hearing, I disagree with changing the five
day to twenty days. The appellant has only five days to request the hearing (as stated in
Paragraph A). There is no legitimate reason to allow the department twenty days to inform the
appellant of the date, time and place of hearing and the identity of the hearing officer. Quid
pro quo-five days each side or twenty days each side, especially considering the size of the
monetary penalty and in light of the methodology that these penalties are currently being
imposed.

As to 7.1.30.8, paragraph B, number (4), hearing venue, I disagree with changing this item at
all. There is no fairness in the change and no purpose for the change. 

As to 7.1.30.8, paragraph F, Powers of the hearing office, again, I disagree with changing this
item at all. The changes put more burden on the appellant, who is more likely a layman, who
cannot afford council and according to this entire procedure, the burden of proof is on the
department. This proposed change contradicts paragraph O, burden of proof. 

These changes seem to be unnecessary and will only serve to cause more hardship and undue
burden on the appellant and seem to me to be the result of issues discovered during the
imposition of civil penalties currently being contested in court. 

Also, I agree with the comments from Ms. Dunlap, this entire procedure is being rushed
through without enough public notification (published only in the Albuquerque newspaper is
not public notice when over half of the state doesn't have access to delivery of the
Albuquerque paper except by mail subscription, which in itself is not timely) or debate. I also
believe the legislative process should be included in any decision involving the Public Health
Emergency Response Act, especially in light of the manner in which this Act can and is
currently being abused.

These rule amendments should not be adopted. 

Jeanne Tatum
Ute Park, NM 

mailto:jbetatum@postinbox.com
mailto:Sheila.Apodaca@state.nm.us
https://protect-us.mimecast.com/s/urlzCwpALYFyNnz7IqEyzc?domain=7.1.30.8
https://protect-us.mimecast.com/s/urlzCwpALYFyNnz7IqEyzc?domain=7.1.30.8
https://protect-us.mimecast.com/s/urlzCwpALYFyNnz7IqEyzc?domain=7.1.30.8


From: Chris Mechels
To: Apodaca, Sheila, DOH
Cc: Heather Ferguson; New Mexico Foundation for Open Government; Chris Goad
Subject: [EXT] Re: Mechels comment #5 on NMAC 7-1-30 Rules Hearing
Date: Tuesday, July 21, 2020 1:52:39 PM
Attachments: 1.24.25 NMAC Default Procedural Rule for Rulemaking.pdf

Dear Ms. Apodaca,

This is the fifth of a number of comments on this hearing. 

It concerns even more procedural violations of the Rules Act, sufficient to cancel the Rules
Hearing. Details follow.

It seems that you are now posting comments of both the DOH website and SunshinePortal, as
the law requires. However failing to properly post comments until chided on the matter, means
you have not met the requirement to post them within 3 days, of both those sites; thus the
public involvement is impaired, and the Rules Act violated. The remedy is to cancel and
reschedule.

Further problems, as I continue my examination.

1) The proposed 7.1.30 is actually "amended" 7.1.30, with the original established via the
Emergency Rulemaking in March. The amendments must be explained, per NMSA 14-4-5.2.
No such explanation is provided, so the Rules Act is violated. Furthermore the original 7.1.30
was never explained as the law requires. The remedy is to cancel and reschedule.

2) Examining other, concluded, DOH Rules Hearings, example 7.9.2, I find that a Concise
Explanatory Statement (NMAC 1.24.25.14) was never submitted, thus violating the Rules Act.
It seems THAT hearing could be legally challenged. Is the DOH even AWARE of the
"Default Procedural Rule for Rulemaking" 4/10/2018. You have not been complying with it,
or the Rules Act. We established, in your 6 July email, that DOH does not have a hearing
procedure. Thus DOH MUST use the Default Procedural Rule, NMAC 1.24.25.8 but, on the
record of recent hearings, has not been doing so. This compromises THOSE hearings. Please
make a copy of this Default Procedure available as part of the record, and call it to the
attention of those participating. I have attached it for your convenience. 

3) I note that, since Monday, I find the March 2020 DOH Emergency Rulemakings on the
Sunshine Portal. My experience is that they weren't there before, though they were required by
law. The content of those emergency rulemakngs is very strange, with much required
information missing, as if they were suddenly created in a rush, to meet my Comment #1. Is
that the case? I have copied the current versions, to keep them safe. 

In closing, from DOH actions, and failures, in this Rulemaking, and the records of earlier
recent rulemakings, it seems that the DOH has never incorporated the 2017 HB58
requirements into your procedures. This had led to many violations of the Rules Act, Rule
Hearings, and Emergency Rulemaking, with some attendant legal exposure. 

These failures can't be recovered in the time available before Thursday, so I suggest that the
Rules Hearing be canceled and rescheduled. The problems I noted in Comment #1 support that
conclusion. 

mailto:cmechels@q.com
mailto:Sheila.Apodaca@state.nm.us
mailto:hferguson@commoncause.org
mailto:nmfog.open@gmail.com
mailto:cagoad@gmail.com
https://protect-us.mimecast.com/s/dD22CM82vYFzY7g9tJl7WB?domain=1.24.25.14
https://protect-us.mimecast.com/s/e5FpCNk2wZujpzA9fR60jU?domain=1.24.25.8



 


1.24.25 NMAC  1 
  
  


TITLE 1 GENERAL GOVERNMENT ADMINISTRATION 
CHAPTER 24 RULES 
PART 25 DEFAULT PROCEDURAL RULE FOR RULEMAKING 
 
1.24.25.1 ISSUING AGENCY:  New Mexico Office of the Attorney General, 408 Galisteo Street, Santa 
Fe, NM 87501. 
[1.24.25.1 NMAC - N, 04/10/2018] 
 
1.24.25.2 SCOPE:  State agencies that have not adopted their own procedural rules consistent with the State 
Rules Act, Sections 14-4-1 to -11 NMSA 1978 (1967, as amended through 2017). 
[1.24.25.2 NMAC - N, 04/10/2018] 
 
1.24.25.3 STATUTORY AUTHORITY:  Section 14-4-5.8 NMSA 1978. 
[1.24.25.3 NMAC - N, 04/10/2018] 
 
1.24.25.4 DURATION:  Permanent. 
[1.24.25.4 NMAC - N, 04/10/2018] 
 
1.24.25.5 EFFECTIVE DATE:  April 10, 2018, unless a later date is cited at the end of a section. 
[1.24.25.5 NMAC - N, 04/10/2018] 
 
1.24.25.6 OBJECTIVE:  To provide default procedural rules for  public rule hearings for use by agencies 
that have not adopted their own procedural rules consistent with the State Rules Act and to facilitate public 
engagement with the administrative rulemaking process in a transparent, organized, and fair manner. 
[1.24.25.6 NMAC - N, 04/10/2018] 
 
1.24.25.7 DEFINITIONS:  This rule adopts the definitions found in Section 14-4-2 NMSA 1978. 
[1.24.25.7 NMAC - N, 04/10/2018] 
 
1.24.25.8 AGENCY ADOPTION OF PROCEDURAL RULES: 
 A. Agencies that have not adopted their own procedural rules consistent with the State Rules Act 
shall apply these default rules, until such time as they have adopted their own rules. 
 B. Agencies may adopt these default rules, in whole or in part as their own, or continue to use their 
existing rules, so long as those rules satisfy the requirements of the State Rules Act and provide as much opportunity 
for public participation as provided by these rules. 
 C. Agencies that adopt their own rules must submit a copy to the office of the attorney general within 
30 calendar days of adoption, and post a copy of those rules on the agency’s website, if one exists. 
[1.24.25.8 NMAC - N, 04/10/2018] 
 
1.24.25.9 INITIATION OF THE RULEMAKING PROCESS BY AN AGENCY: 
 A. The rulemaking process may be initiated by an agency when a notice for a rule hearing is publicly 
posted pursuant to this rule. 
 B. The agency shall proceed with the rulemaking process by posting public notice, publishing the 
proposed rule for comment, and setting a public rule hearing in accordance with the State Rules Act and any other 
applicable law. 
 C. If the agency is a public body subject to the Open Meetings Act, the decision to initiate the 
rulemaking process must be an action taken by vote of the public body in open session. 
 D. Once the agency initiates the rulemaking process, the agency must maintain a record as prescribed 
in Section 14-4-5.4 NMSA 1978. 
[1.24.25.9 NMAC - N, 04/10/2018] 
 
1.24.25.10 INITIATION OF THE RULEMAKING PROCESS BY THE PUBLIC: 
 A. Any person may file a petition for rulemaking with an agency. 
 B. A petition for rulemaking shall be made in writing and include an explanation of the purpose or 
statement of reasons for the proposed rule.  A petition shall include a citation to the legal authority authorizing the 
agency to adopt the rule and a copy of or citation to technical information, if any, that serves as the basis for the 
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proposed rule.  A petition should be as clear as possible and may include the proposed rule in underline and 
strikethrough format, consistent with requirements of the state records administrator. 
 C. The agency to which a petition is made shall, if required by law, consider the petition and make a 
determination whether to grant or deny the petition.  If the agency denies the petition, it shall issue a concise written 
statement explaining its reason for denial.  No affirmative duty to respond to a public petition is created by these 
rules.  If a public right to petition an agency exists in law, the agency must follow all timelines or responses 
governed by law of the agency. 
 D. If the agency is a public body subject to the Open Meetings Act, the decision to grant a petition 
must be an action taken by vote of the public body in open session. 
 E. Once the agency initiates the rulemaking process, the agency must maintain a record as prescribed 
in Section 14-4-5.4 NMSA 1978. 
[1.24.25.10 NMAC - N, 04/10/2018] 
 
1.24.25.11 RULEMAKING NOTICE: 
 A. The agency shall provide to the public, as defined in Section 14-4-2 NMSA 1978, notice of the 
proposed rulemaking a minimum of 30 calendar days prior to the public rule hearing and in accordance with 
requirements of Section 14-4-5.2 NMSA 1978. 
[1.24.25.11 NMAC - N, 04/10/2018] 
 
1.24.25.12 WRITTEN COMMENT PERIOD: 
 A. The public comment period must be at least 30 calendar days, beginning after publication of the 
notice in the New Mexico register and issuance of the rulemaking notice.  The agency shall not adopt a proposed 
rule before the end of the public comment period. 
 B. A person may submit, by mail or electronic form, written comments on a proposed rule, and those 
comments shall be made part of the record.  Written comments may be submitted through the end of the public 
comment period. 
 C. The agency may decide to amend the comment period if it provides to the public, as defined in 
Section 14-4-2 NMSA 1978, notice of the changes. 
 D. The agency shall post all written comments on its website, if one exists, as soon as practicable, 
and no more than 3 business days following receipt to allow for public review.  All written comments received by 
the agency shall also be available for public inspection at the main office of the agency. 
[1.24.25.12 NMAC - N, 04/10/2018] 
 
1.24.25.13 PUBLIC HEARING: 
 A. Prior to adopting a proposed rule, the agency must hold a public rule hearing.  The purpose of the 
hearing is to provide all interested persons a reasonable opportunity to submit data, views or arguments orally or in 
writing on the proposed rule.  The agency, at its sole discretion, may determine whether to hold more than one 
hearing. 
 B. The agency may act as the hearing officer or designate an individual hearing officer to preside 
over the hearing.  The hearing officer may ask questions and provide comments for clarification purposes only, but 
should refrain from providing opinions or engaging in discussion regarding the merits of the proposed rule or any 
public comment presented..  The hearing officer shall identify and mark all written comments submitted during the 
public comment period, as well as any written comments submitted during the hearing.  The public comment should 
be labeled as exhibits for reference, but do not require formal admission into the hearing record. 
 D. Individuals wishing to provide public comment or submit information at the hearing must state 
their name and any relevant affiliation for the record and be recognized before presenting.  Public comment shall not 
be taken under oath unless required by law or separate rule of the agency.  Any individual who provides public 
comment at the hearing may be questioned by the agency or hearing officer or, at the discretion of the agency or 
hearing officer, or as otherwise provided by law, by other persons at the hearing. 
 E. The hearing shall be conducted in a fair and equitable manner.  The agency or hearing officer may 
determine the format in which the hearing is conducted (e.g. introduction of each part or section one at a time for 
comment), but the hearing should be conducted in a simple and organized manner that facilitates public comment 
and a clear rulemaking record. 
 F. The rules of evidence do not apply to public rule hearings and the agency or hearing officer may, 
in the interest of efficiency, exclude or limit comment or questions deemed irrelevant, redundant, or unduly 
repetitious. 
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 G. The agency must hold the hearing in a venue that reasonably accommodates all persons who wish 
to participate or observe, and appropriate audio equipment should be secured to ensure all in attendance can hear the 
proceeding and be heard when presenting comment.  Reasonable efforts shall be made to accommodate the use of 
audio and video recording devices.  Hearings shall be open to the public, but are not subject to the New Mexico 
Open Meetings Act, unless conducted by a quorum of a public body. 
 H. The hearing shall be recorded by any stenographic method in use in the district court or by audio 
recording. 
[1.24.25.13 NMAC - N, 04/10/2018] 
 
1.24.25.14 RULEMAKING RECORD AND ADOPTION OF RULE: 
 A. The agency shall maintain a record of the rulemaking proceeding as required in Section 14-4-5.4 
NMSA 1978, and any written comment, document, or other exhibit entered into the record during the rule hearing 
shall be labeled clearly.  Pre-filed written comments are part of the rulemaking record without the need for formal 
admission.  Pre-filed comments  include, but  are not limited to: the  petition; public notices of the rulemaking, 
including any lists of individuals to whom notice was mailed or sent electronically; the proposed rule in underline 
and strikethrough format; and any written comment submitted during the comment period prior to the rule hearing.  
Written comments or other documents introduced during the hearing should be admitted into the record after being 
marked as an exhibit. 
 B. If the rule hearing is conducted by a designated hearing officer, the complete rulemaking record, 
including any memoranda summarizing the contents of the hearing, if written, shall be compiled and forwarded to 
the agency head or members of the board or commission with sufficient time to review.  The agency head or 
members of the board or commission shall familiarize themselves with the rulemaking record before rendering a 
decision on the proposed rule. 
 C. The agency may adopt, amend or reject the proposed rule.  Any amendments to the proposed rule 
must fall within the scope of the current rulemaking proceeding.  Amendments that exceed the scope of the noticed 
rulemaking may require a new rulemaking proceeding.  Amendments to a proposed rule may fall outside of the 
scope of the rulemaking based on the following factors: 
  (1) any person affected by the adoption of the rule, if amended, could not have reasonably 
expected that the change from the published proposed rule would affect the person’s interest; 
  (2) subject matter of the amended rule or the issues determined by that rule are different from 
those in the published proposed rule; or 
  (3) effect of the adopted rule differs from the effect of the published proposed rule. 
 D. In instances where the agency is a board or commission, consideration and approval of adoption of 
the proposed rule shall occur during a public meeting. 
 E. The date of adoption of the proposed rule shall be the date the concise explanatory statement is 
signed by the agency, unless otherwise specified in the concise explanatory statement. 
 F. The concise explanatory statement shall include, but not limited to, the following: 
  (1) citation to specific statutory or other authority authorizing the rule; 
  (2) effective date of the rule; 
  (3) date of adoption of the rule, if different than the date of the concise explanatory 
statement; 
  (4) if the agency is a board or commission, the date of the meeting at which the agency voted 
to approve the adoption of the rule; 
  (5) reasons for adopting the rule, including any findings otherwise required by law of the 
agency, and a summary of any independent analysis done by the agency; 
  (6) reasons for any change between the published proposed rule and the final rule; and 
  (7) reasons for not accepting substantive arguments made through public comment. 
[1.24.25.14 NMAC - N, 04/10/2018] 
 
1.24.25.15 FILING AND PUBLICATION; EFFECTIVE DATE: 
 A. Within 15 calendar days after the date of adoption of a rule, the agency shall file the adopted rule 
with the state records administrator and shall provide to the public the adopted rule and concise explanatory 
statement in accordance with the State Rules Act. 
 B. Unless another date is stated in the agency’s concise explanatory statement, or otherwise provided 
by law, the effective date of the rule shall be the date of publication in the New Mexico register. 
[1.24.25.15 NMAC - N, 04/10/2018] 
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1.24.25.16 EMERGENCY RULES: 
The agency shall comply with the rulemaking procedures in Section 14-4-5.6 NMSA 1978, regarding the 
promulgation of emergency rules. 
[1.24.25.16 NMAC - N, 04/10/2018] 
 
HISTORY OF 1.24.25 NMAC:  [RESERVED] 







Regards,

Chris Mechels 
505-982-7144



From: Dana Dunlap
To: Apodaca, Sheila, DOH; Amy Dunlap (aimfull@outlook.com)
Subject: [EXT] 7.1.30-Administrative Hearings for Civil Monetary Penalties Issued Per PHERA
Date: Tuesday, July 21, 2020 3:19:26 PM

BLANTANT overreach by the Governor and her staff. This is a LEGISLATIVE action, period.
Executive and Judicial entities making up laws, for ANY excuse, is UNCONSTITUTIONAL and a
VIOLATION OF OUR CIVIL AND VOTING RIGHTS.

STOP this hearing and let the Legislature consider this, next session, with ACCOUNTABILITY to
our citizens. The onslaught of Shenanigans pulled by Governor Grisham and her Cohorts are
UNACCEPTABLE.

This "Secret" hearing is more evidence of rampant corruption in Michelle's State Government.

Thank you.

Dana Dunlap
Independent and Proud

mailto:new4cycles2@outlook.com
mailto:Sheila.Apodaca@state.nm.us
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From: Chris Mechels
To: Apodaca, Sheila, DOH
Cc: Heather Ferguson; New Mexico Foundation for Open Government; Chris Goad; Mim Chapman; stcyr, peter;

Haywood, Phaedra; Amanda Martinez; Proctor, Jeff
Subject: [EXT] Mechels comment #6 on NMAC 7-1-30 Rules Hearing
Date: Wednesday, July 22, 2020 10:55:37 PM

Dear Ms. Apodaca,

This is the sixth of a number of comments on this hearing. 

It concerns even more procedural violations of the Rules Act, sufficient to cancel the Rules
Hearing. Details follow.

First, and a central issue, is that Rules Act information is NO LONGER a part of the
SunshinePortal, since they "took down" the Portal on 8 July. I reported this to, via email, and
you apparently did nothing. I finally contacted the Portal folks, and told them the import of
what they had done, that "Posting" Rules information on the Portal was required under the
Rules Act. After a couple of days, they patched together the current arrangement, which links
to Rules information, but IS NOT part of the Portal. Check it out at; ssp.nm.gov 

This means that even though you began posting information on the "Portal" again after about a
5 day lapse, you were not posting it, as required, on the SunshinePortal, because the Rules
Making is NO LONGER a part of the Portal. You must, per the Rules Act, post a good deal of
information on the Portal, but you can't, because the Portal no longer includes Rules Act
information. This error is not of your making of course, but the New Mexico Government has
made it impossible to comply with the Rules Act, and this must be fixed. Until it is fixed it is
legally impossible to comply with the Rules Act. The failure of you, and the Dept of Health,
and other Departments, was in allowing the SunshinePortal folks to make this error. This was
NOT an act of God, is was a failure of governance. 

This can't be resolved at this time, so this hearing should be canceled. 

Second, the actions of the Secretary of Health, Ms. Kunkel, seem deplorable, and illegal. It
seems she took advantage of the March 2020 declaration of a "State of Emergency", to create
four "Emergency" Rules. This allows NO INPUT from the public, and no notification, and the
result can be very ugly, like the NMAC 7.1.30 under consideration. The only Fair and
Reasonable way to evaluate the content of this Rule is against what a "reasonable" rule would
look like. Such a "reasonable" is at hand, NMAC 7.1.2, which could actually be used, as is, to
process the PHERA concerns. Comparing the two rules we find that 7.1.30 is a "stripped
down" version of 7.1.2. What is "stripped out" are all the appellant rights, leaving the
appellant NO CHANCE to prevail. This reflects very poorly on Ms. Kunkel, who has chosen
an illegal process, which bars public input, to install a hearing procedure which leaves the
appellant with NO CHANCE to prevail, or to appeal the outcome. I believe Ms. Kunkel is
guilty of Malfeasance, and that she should be prosecuted, and should forfeit her performance
bond, for violating our laws, and willfully depriving her "constituents" of their rights. 

That this criminal behavior by Ms. Kunkel is not unusual, is born out in the records. She used
not one but FOUR emergency rule makings in March. Two of them involved changing the
minimum age of hire from 18 to 17 years of age. Failure to do so, Ms. Kunkel declared, would
"cause an imminent peril to the public health, safety or welfare". What an outright lie, which

mailto:cmechels@q.com
mailto:Sheila.Apodaca@state.nm.us
mailto:hferguson@commoncause.org
mailto:nmfog.open@gmail.com
mailto:cagoad@gmail.com
mailto:mimcsf@gmail.com
mailto:peter.stcyr@gmail.com
mailto:phaywood@sfnewmexican.com
mailto:amartinez@sfnewmexican.com
mailto:cjproctor74@gmail.com
https://protect-us.mimecast.com/s/dqfvCDk2jMu3LJDwt5A83_?domain=ssp.nm.gov


she does not support, simply declares. Malfeasance!! The use of Emergency Rulemaking
ought to be rare, as it puts the public at great risk, as the current 7.1.30 demonstrates so well.
Looking to the records; in the seven years prior to Ms. Kunkel's appointment there were NO
Emergency Rulemakings in the Dept of Health, and an average of seven (7) in the whole state
government. In 2019, there were 23 Emergency Rulemakings, with two of those by Ms.
Kunkel. In 2020, to date, 20 Emergency Rulemakings with six by Ms. Kunkel. Clearly she has
no regard for our laws, or our rights. 

Extending these tendencies of Ms. Kunkel, it should make us wonder about her leading the
Covid efforts. Her penchant for operating "in the dark", with illegal Emergency Rulemakings,
and creating a 7.1.30 which denies all rights to the appellant, when 7.1.2 could have been
used, with slight modifications. All these tendencies seem on display with her handling of
Covid also. 

I have long experience with NM Rulemaking, since 2014, mostly at the LEA Board. It was a
brutal struggle, with some success. They chose to simply STOP rulemaking, though the law
required it, as they found it inconvenient, and it took too long. Like Kunkel's use of
Emergency Rulemaking, as its faster, and eliminates that "pesky" public input. It took 3 years,
and a lawsuit, to get the LEA back to rulemaking, and even yet their curriculum is illegal.
Three years of ILLEGAL CERTIFICATIONS of police officers by the LEA Board. A cloud
over NM police training which persists. It may take a lawsuit to address Ms. Kunkel's
mischief. 

Ms. Kunkel, like many others, and the LEA Board, simply "can't be bothered" to follow our
laws, and does not respect our rights. It is good that she is retiring, but has she left a culture of
corruption?? That question should trouble us, and the Governor. I wonder if it does. 

Rulemaking is always interesting, as it brings out the worst, and occasionally the best. in
management. Rulemaking exists to protect the right of citizens to be involved in creating the
laws that affect them. Too many managers, including Ms. Kunkel, seem to resent that public
input, and violate both the Rules Act law, and the process itself. Power corrupts, and must be
constrained, but who's to constrain it?? New Mexico ranks dead last in most measures of
government, because of the Kunkels, who violate our laws and our rights. 

If the Rules Act is followed NMAC 7.1.30 will be abandoned, due to many violations of the
Rules Act, and the failure to describe its content as what it is, a direct attack on the rights of
the appellant. Now we are left to wonder about the integrity of the Hearing Officer, who was,
after all, chosen by Kunkel. We will soon find out. 

Regards,

Chris Mechels 
505-982-7144





From: Zach Cook
To: Apodaca, Sheila, DOH
Subject: [EXT] Public Comment
Date: Wednesday, July 22, 2020 9:51:35 PM
Attachments: Anaheim Jack"s Public Comments.pdf

Papa"s Pawn Public Comments on Proposed Rulemaking.pdf

Dear Ms. Apodaca,

Please see the attached public comments on behalf of my clients, Papa's Pawn, LLC,
and Anaheim Jacks, LLC for the hearing tomorrow morning. Thank you.

-- 
Sincerely,

Zach Cook, Esq.

Zach Cook, LLC
1703 Sudderth # 425
Ruidoso, New Mexico 88345
Tele: (575) 258-2202
Cell: (575) 937-7644
zach@zachcook.com

Please Note: This e-mail message may contain personal and confidential information and is intended solely for the use
of the individual or entity to whom it is addressed and others who have been specifically authorized to receive it.  If
you are not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited.  Please contact the sender at (575) 937-7644immediately if you are not the
intended recipient.

mailto:zach@zachcook.com
mailto:Sheila.Apodaca@state.nm.us
mailto:zach@zachcook.com



Public Comment on the Proposed Rulemaking – Proposed Rule 7.30.1 


Zach Cook, Esq. on behalf of Anaheim Jack’s, LLC – a New Mexico restaurant  


 


The Proposed Rule and Department’s Actions exceed the Department’s Statutory Authority 


On May 23, 2020, the Department of Health issued a Notice of Contemplated Action to the Commenter 
Anaheim Jack’s which stated in part:  


By this Notice, the Department gives notice that, pursuant to the Public Health Emergency 
Response Act (“PHERA”), at NMSA 1978, § 12-10A-19, the Department intends to impose upon 
Anaheim Jack’s, LLC a civil administrative penalty of $5,000 per day that the business has 
continued in operation in violation of the Public Health Orders.”  As of the date of this Notice, 
Anaheim Jack’s, LLC has operated on May 16 through 22, 2020, in violation of the Public Health 
Orders, for a total of 7 business days and a combined total administrative penalty of 
$35,000.00.”  


The Proposed Rule, Scope, provides: 


7.1.30.2 SCOPE: This rule applies to all persons who receive a notice of contemplated action for 
imposition of a civil monetary penalty pursuant to the Public Health Emergency Response Act 
(“Act”), Section 12-10A-19 NMSA 1978. 


 


Section 12-10A-19 of the Public Health Emergency Response Act (“PHERA”) provides that the Secretary 
of the Department may enforce the provisions of the Act by imposing administrative penalties.   But the 
Notice of Contemplated Action issued by the Department on April 29, 2020 does not seek to enforce any 
provision of the PHERA.   Instead, the Department is seeking to improperly and illegally use the penalty 
provisions of the PHERA to enforce the Governor’s Public Health Orders.  


Commenter Anaheim Jack’s is not covered by any of the definitions contained in the PHERA.  It is not a 
health facility and does not provide healthcare supplies.    The Department is improperly seeking to 
apply the provisions of the PHERA to entities not governed by the Act through the improper adoption of 
the proposed administrative rule.  


 


The definitions contained in the rule are overly broad and exceed the Department’s statutory 
authority 


Commenter Anaheim Jack’s is not covered by any of the definitions contained in the PHERA.   They are 
not a health facility and they do not provide healthcare supplies.  Anaheim Jack’s is a restaurant and 
does not come under the provisions of the PHERA.     


The PHERA provides “special powers” for the Secretary of the Department of Health during a public 
health emergency under NMSA 1978, § 12-10A-6.  


Those powers are specific and limited as follows:  







(1) utilize, secure or evacuate health care facilities for public use;  


(2)       inspect, regulate or ration health care supplies by controlling, restricting or regulating the 
allocation, sale, dispensing or distribution of health care supplies. Under that Section the state medical 
investigator, after consultation with the secretary of health, the secretary of public safety, the director 
and the chair of the board of funeral services, may implement and enforce measures to provide for the 
safe disposal of human remains.  


The Act also allows the Secretary to seek a court order for the isolation or quarantine of a person, 
subject to extensive restrictions to protect the rights of the person under quarantine.   In that case, the 
Secretary cannot unilaterally impose quarantine and isolation and then impose civil penalties upon a 
person.  The Secretary must obtain a district court order after presentation of sufficient evidence, in 
order to have a person isolated or quarantined.    If the Secretary determines that an emergency 
situation requires the immediate quarantine of a person without a court order, the Secretary is required 
to implement the due process procedures otherwise provided within 24 hours. A person who is subject 
to isolation or quarantine has the right to request a hearing in court, as provided in § 10 of the Act, for 
remedies regarding treatment or the terms and condition of the isolation or quarantine.  If the court 
finds that the isolation or quarantine of a person is not in compliance with the provisions of the Public 
Health Emergency Response Act, the court may fashion remedies appropriate to the circumstances of 
the public health emergency 


Anaheim Jack’s, the recipient of a Notice of Contemplated Action governed by the proposed rule, has 
not been afforded any of the due process rights provided by the Act for persons who are subject to 
quarantine or isolation.  Further, since it is not in the health care business, the Act does not subject 
Anaheim Jack’s to forfeiture and use of their facilities.   While the Act provides for liberal interpretation 
of these specific enforcement provisions, those provisions may be applied only to specifically delineated 
businesses. It does not give the Secretary authority to impose fines on other types of businesses.  It does 
not allow the Secretary to invest herself with a completely new set of powers and authorities never 
mentioned in the Act through the adoption of the Proposed Rule.   


The PHERA does not contain provisions which allow for the issuance of a Notice of Contemplated Action 
to a business such as Anaheim Jack’s, LLC.   The Proposed Rule should redefine “recipient” to mean only 
those categories of individuals or businesses governed by the PHERA.  


There is nothing found in the PHERA which allows the Secretary to use its provisions to impose civil 
penalties on a business which is operating as a restaurant.   


The extreme civil penalties under the PHERA of $5,000 per occurrence can only be imposed in 
conjunction with the specific due process and eminent domain provisions that the PHERA require of the 
State in that Act.    Those provisions act as a check on the power of the State in a public health 
emergency under the Act.    The State cannot choose to rely upon some portions of the PHERA such as 
the $5,000 per day penalty, while ignoring the requirements to obtain district court orders, protect civil 
liberties and individual civil rights or provide compensation for the taking of property.     The 
Department’s attempt to adopt the Proposed Rule in order to move forward with an illegal application 
of the PHERA is invalid and illegal.  


 







The Issue of Whether the State Has Authority to Impose Fines under the PHERA for alleged violations of 
the Governor’s Public Health Orders is currently pending before the New Mexico Supreme Court in 
Michelle Lujan Grisham et al. v. Reeb and Strebeck et al. ,  No. S-1-SC-38336.   The Department should 
stay the adoption of the Proposed Rule pending the outcome of the that Supreme Court proceeding.   
The Department is acting in bad faith in attempting to implement the Proposed Rule during the 
pendency of the referenced action in the state supreme court.  


 


Respectfully submitted: 


ZACH COOK, LLC 


_electronically signed____________ 
Zach Cook 
1703 Sudderth # 425 
Ruidoso, New Mexico 88345 
Attorney for Anaheim Jacks, LLC 
 








Public Comment on the Proposed Rulemaking – Proposed Rule 7.30.1 


Zach Cook, Esq. on behalf of Papa’s Pawn, LLC 


 


The Proposed Rule and Department’s Actions exceed the Department’s Statutory Authority 


On April 29, 2020, the Department of Health issued a Notice of Contemplated Action to the Commenter 
which stated in part:  


By this Notice, the Department gives notice that, pursuant to the Public Health Emergency 
Response Act (“PHERA”), at NMSA 1978, § 12-10A-19, the Department intends to impose upon 
Papa’s Pawn, LLC a civil administrative penalty of $5,000 per day that the business has 
continued in operation in violation of the Public Health Orders.”  As of the date of this Notice, 
the business has remained in operation for at least 12 days in violation of the Public Health 
Orders, for a combined total administrative penalty of $60,000.00.”  


The Proposed Rule, Scope, provides: 


7.1.30.2 SCOPE: This rule applies to all persons who receive a notice of contemplated action for 
imposition of a civil monetary penalty pursuant to the Public Health Emergency Response Act 
(“Act”), Section 12-10A-19 NMSA 1978. 


 


Section 12-10A-19 of the Public Health Emergency Response Act (“PHERA”) provides that the Secretary 
of the Department may enforce the provisions of the Act by imposing administrative penalties.   But the 
Notice of Contemplated Action issued by the Department on April 29, 2020 does not seek to enforce any 
provision of the PHERA.   Instead, the Department is seeking to improperly and illegally use the penalty 
provisions of the PHERA to enforce the Governor’s Public Health Orders.  


Commenter Papa’s Pawn is not covered by any of the definitions contained in the PHERA.  It is not a 
health facility and does not provide healthcare supplies.    The Department is improperly seeking to 
apply the provisions of the PHERA to entities not governed by the Act through the improper adoption of 
the proposed administrative rule.  


 


The definitions contained in the rule are overly broad and exceed the Department’s statutory 
authority 


Commenter Papa’s Pawn is not covered by any of the definitions contained in the PHERA.   They are not 
a health facility and they do not provide healthcare supplies.    


The PHERA provides “special powers” for the Secretary of the Department of Health during a public 
health emergency under NMSA 1978, § 12-10A-6.  


Those powers are specific and limited as follows:  


(1) utilize, secure or evacuate health care facilities for public use;  







(2)       inspect, regulate or ration health care supplies by controlling, restricting or regulating the 
allocation, sale, dispensing or distribution of health care supplies. Under that Section the state medical 
investigator, after consultation with the secretary of health, the secretary of public safety, the director 
and the chair of the board of funeral services, may implement and enforce measures to provide for the 
safe disposal of human remains.  


The Act also allows the Secretary to seek a court order for the isolation or quarantine of a person, 
subject to extensive restrictions to protect the rights of the person under quarantine.   In that case, the 
Secretary cannot unilaterally impose quarantine and isolation and then impose civil penalties upon a 
person.  The Secretary must obtain a district court order after presentation of sufficient evidence, in 
order to have a person isolated or quarantined.    If the Secretary determines that an emergency 
situation requires the immediate quarantine of a person without a court order, the Secretary is required 
to implement the due process procedures otherwise provided within 24 hours. A person who is subject 
to isolation or quarantine has the right to request a hearing in court, as provided in § 10 of the Act, for 
remedies regarding treatment or the terms and condition of the isolation or quarantine.  If the court 
finds that the isolation or quarantine of a person is not in compliance with the provisions of the Public 
Health Emergency Response Act, the court may fashion remedies appropriate to the circumstances of 
the public health emergency 


Papa’s Pawn, the recipient of a Notice of Contemplated Action governed by the proposed rule, has not 
been afforded any of the due process rights provided by the Act for persons who are subject to 
quarantine or isolation.  Further, since it is not in the health care business, the Act does not subject 
Papa’s Pawn to forfeiture and use of their facilities.   While the Act provides for liberal interpretation of 
these specific enforcement provisions, those provisions may be applied only to specifically delineated 
businesses. It does not give the Secretary authority to impose fines on other types of businesses.  It does 
not allow the Secretary to invest herself with a completely new set of powers and authorities never 
mentioned in the Act through the adoption of the Proposed Rule.   


The PHERA does not contain provisions which allow for the issuance of a Notice of Contemplated Action 
to a business such as Papa’s Pawn, LLC.   The Proposed Rule should redefine “recipient” to mean only 
those categories of individuals or businesses governed by the PHERA.  


There is nothing found in the PHERA which allows the Secretary to use its provisions to impose civil 
penalties on a business which is offering gun, pawn and check-cashing services.  


The extreme civil penalties under the PHERA of $5,000 per occurrence can only be imposed in 
conjunction with the specific due process and eminent domain provisions that the PHERA require of the 
State in that Act.    Those provisions act as a check on the power of the State in a public health 
emergency under the Act.    The State cannot choose to rely upon some portions of the PHERA such as 
the $5,000 per day penalty, while ignoring the requirements to obtain district court orders, protect civil 
liberties and individual civil rights or provide compensation for the taking of property.     The 
Department’s attempt to adopt the Proposed Rule in order to move forward with an illegal application 
of the PHERA is invalid and illegal.  


 







The Issue of Whether the State Has Authority to Impose Fines under the PHERA for alleged violations of 
the Governor’s Public Health Orders is currently pending before the New Mexico Supreme Court in 
Michelle Lujan Grisham et al. v. Reeb and Strebeck et al. ,  No. S-1-SC-38336.   The Department should 
stay the adoption of the Proposed Rule pending the outcome of the that Supreme Court proceeding.   
The Department is acting in bad faith in attempting to implement the Proposed Rule during the 
pendency of the referenced action in the state supreme court.  


 


Respectfully submitted: 


ZACH COOK, LLC 


_electronically signed____________ 
Zach Cook 
1703 Sudderth # 425 
Ruidoso, New Mexico 88345 
Attorney for Papa’s Pawn, LLC 







Public Comment on the Proposed Rulemaking – Proposed Rule 7.30.1 

Zach Cook, Esq. on behalf of Anaheim Jack’s, LLC – a New Mexico restaurant  

 

The Proposed Rule and Department’s Actions exceed the Department’s Statutory Authority 

On May 23, 2020, the Department of Health issued a Notice of Contemplated Action to the Commenter 
Anaheim Jack’s which stated in part:  

By this Notice, the Department gives notice that, pursuant to the Public Health Emergency 
Response Act (“PHERA”), at NMSA 1978, § 12-10A-19, the Department intends to impose upon 
Anaheim Jack’s, LLC a civil administrative penalty of $5,000 per day that the business has 
continued in operation in violation of the Public Health Orders.”  As of the date of this Notice, 
Anaheim Jack’s, LLC has operated on May 16 through 22, 2020, in violation of the Public Health 
Orders, for a total of 7 business days and a combined total administrative penalty of 
$35,000.00.”  

The Proposed Rule, Scope, provides: 

7.1.30.2 SCOPE: This rule applies to all persons who receive a notice of contemplated action for 
imposition of a civil monetary penalty pursuant to the Public Health Emergency Response Act 
(“Act”), Section 12-10A-19 NMSA 1978. 

 

Section 12-10A-19 of the Public Health Emergency Response Act (“PHERA”) provides that the Secretary 
of the Department may enforce the provisions of the Act by imposing administrative penalties.   But the 
Notice of Contemplated Action issued by the Department on April 29, 2020 does not seek to enforce any 
provision of the PHERA.   Instead, the Department is seeking to improperly and illegally use the penalty 
provisions of the PHERA to enforce the Governor’s Public Health Orders.  

Commenter Anaheim Jack’s is not covered by any of the definitions contained in the PHERA.  It is not a 
health facility and does not provide healthcare supplies.    The Department is improperly seeking to 
apply the provisions of the PHERA to entities not governed by the Act through the improper adoption of 
the proposed administrative rule.  

 

The definitions contained in the rule are overly broad and exceed the Department’s statutory 
authority 

Commenter Anaheim Jack’s is not covered by any of the definitions contained in the PHERA.   They are 
not a health facility and they do not provide healthcare supplies.  Anaheim Jack’s is a restaurant and 
does not come under the provisions of the PHERA.     

The PHERA provides “special powers” for the Secretary of the Department of Health during a public 
health emergency under NMSA 1978, § 12-10A-6.  

Those powers are specific and limited as follows:  



(1) utilize, secure or evacuate health care facilities for public use;  

(2)       inspect, regulate or ration health care supplies by controlling, restricting or regulating the 
allocation, sale, dispensing or distribution of health care supplies. Under that Section the state medical 
investigator, after consultation with the secretary of health, the secretary of public safety, the director 
and the chair of the board of funeral services, may implement and enforce measures to provide for the 
safe disposal of human remains.  

The Act also allows the Secretary to seek a court order for the isolation or quarantine of a person, 
subject to extensive restrictions to protect the rights of the person under quarantine.   In that case, the 
Secretary cannot unilaterally impose quarantine and isolation and then impose civil penalties upon a 
person.  The Secretary must obtain a district court order after presentation of sufficient evidence, in 
order to have a person isolated or quarantined.    If the Secretary determines that an emergency 
situation requires the immediate quarantine of a person without a court order, the Secretary is required 
to implement the due process procedures otherwise provided within 24 hours. A person who is subject 
to isolation or quarantine has the right to request a hearing in court, as provided in § 10 of the Act, for 
remedies regarding treatment or the terms and condition of the isolation or quarantine.  If the court 
finds that the isolation or quarantine of a person is not in compliance with the provisions of the Public 
Health Emergency Response Act, the court may fashion remedies appropriate to the circumstances of 
the public health emergency 

Anaheim Jack’s, the recipient of a Notice of Contemplated Action governed by the proposed rule, has 
not been afforded any of the due process rights provided by the Act for persons who are subject to 
quarantine or isolation.  Further, since it is not in the health care business, the Act does not subject 
Anaheim Jack’s to forfeiture and use of their facilities.   While the Act provides for liberal interpretation 
of these specific enforcement provisions, those provisions may be applied only to specifically delineated 
businesses. It does not give the Secretary authority to impose fines on other types of businesses.  It does 
not allow the Secretary to invest herself with a completely new set of powers and authorities never 
mentioned in the Act through the adoption of the Proposed Rule.   

The PHERA does not contain provisions which allow for the issuance of a Notice of Contemplated Action 
to a business such as Anaheim Jack’s, LLC.   The Proposed Rule should redefine “recipient” to mean only 
those categories of individuals or businesses governed by the PHERA.  

There is nothing found in the PHERA which allows the Secretary to use its provisions to impose civil 
penalties on a business which is operating as a restaurant.   

The extreme civil penalties under the PHERA of $5,000 per occurrence can only be imposed in 
conjunction with the specific due process and eminent domain provisions that the PHERA require of the 
State in that Act.    Those provisions act as a check on the power of the State in a public health 
emergency under the Act.    The State cannot choose to rely upon some portions of the PHERA such as 
the $5,000 per day penalty, while ignoring the requirements to obtain district court orders, protect civil 
liberties and individual civil rights or provide compensation for the taking of property.     The 
Department’s attempt to adopt the Proposed Rule in order to move forward with an illegal application 
of the PHERA is invalid and illegal.  

 



The Issue of Whether the State Has Authority to Impose Fines under the PHERA for alleged violations of 
the Governor’s Public Health Orders is currently pending before the New Mexico Supreme Court in 
Michelle Lujan Grisham et al. v. Reeb and Strebeck et al. ,  No. S-1-SC-38336.   The Department should 
stay the adoption of the Proposed Rule pending the outcome of the that Supreme Court proceeding.   
The Department is acting in bad faith in attempting to implement the Proposed Rule during the 
pendency of the referenced action in the state supreme court.  

 

Respectfully submitted: 

ZACH COOK, LLC 

_electronically signed____________ 
Zach Cook 
1703 Sudderth # 425 
Ruidoso, New Mexico 88345 
Attorney for Anaheim Jacks, LLC 
 



Public Comment on the Proposed Rulemaking – Proposed Rule 7.30.1 

Zach Cook, Esq. on behalf of Papa’s Pawn, LLC 

 

The Proposed Rule and Department’s Actions exceed the Department’s Statutory Authority 

On April 29, 2020, the Department of Health issued a Notice of Contemplated Action to the Commenter 
which stated in part:  

By this Notice, the Department gives notice that, pursuant to the Public Health Emergency 
Response Act (“PHERA”), at NMSA 1978, § 12-10A-19, the Department intends to impose upon 
Papa’s Pawn, LLC a civil administrative penalty of $5,000 per day that the business has 
continued in operation in violation of the Public Health Orders.”  As of the date of this Notice, 
the business has remained in operation for at least 12 days in violation of the Public Health 
Orders, for a combined total administrative penalty of $60,000.00.”  

The Proposed Rule, Scope, provides: 

7.1.30.2 SCOPE: This rule applies to all persons who receive a notice of contemplated action for 
imposition of a civil monetary penalty pursuant to the Public Health Emergency Response Act 
(“Act”), Section 12-10A-19 NMSA 1978. 

 

Section 12-10A-19 of the Public Health Emergency Response Act (“PHERA”) provides that the Secretary 
of the Department may enforce the provisions of the Act by imposing administrative penalties.   But the 
Notice of Contemplated Action issued by the Department on April 29, 2020 does not seek to enforce any 
provision of the PHERA.   Instead, the Department is seeking to improperly and illegally use the penalty 
provisions of the PHERA to enforce the Governor’s Public Health Orders.  

Commenter Papa’s Pawn is not covered by any of the definitions contained in the PHERA.  It is not a 
health facility and does not provide healthcare supplies.    The Department is improperly seeking to 
apply the provisions of the PHERA to entities not governed by the Act through the improper adoption of 
the proposed administrative rule.  

 

The definitions contained in the rule are overly broad and exceed the Department’s statutory 
authority 

Commenter Papa’s Pawn is not covered by any of the definitions contained in the PHERA.   They are not 
a health facility and they do not provide healthcare supplies.    

The PHERA provides “special powers” for the Secretary of the Department of Health during a public 
health emergency under NMSA 1978, § 12-10A-6.  

Those powers are specific and limited as follows:  

(1) utilize, secure or evacuate health care facilities for public use;  



(2)       inspect, regulate or ration health care supplies by controlling, restricting or regulating the 
allocation, sale, dispensing or distribution of health care supplies. Under that Section the state medical 
investigator, after consultation with the secretary of health, the secretary of public safety, the director 
and the chair of the board of funeral services, may implement and enforce measures to provide for the 
safe disposal of human remains.  

The Act also allows the Secretary to seek a court order for the isolation or quarantine of a person, 
subject to extensive restrictions to protect the rights of the person under quarantine.   In that case, the 
Secretary cannot unilaterally impose quarantine and isolation and then impose civil penalties upon a 
person.  The Secretary must obtain a district court order after presentation of sufficient evidence, in 
order to have a person isolated or quarantined.    If the Secretary determines that an emergency 
situation requires the immediate quarantine of a person without a court order, the Secretary is required 
to implement the due process procedures otherwise provided within 24 hours. A person who is subject 
to isolation or quarantine has the right to request a hearing in court, as provided in § 10 of the Act, for 
remedies regarding treatment or the terms and condition of the isolation or quarantine.  If the court 
finds that the isolation or quarantine of a person is not in compliance with the provisions of the Public 
Health Emergency Response Act, the court may fashion remedies appropriate to the circumstances of 
the public health emergency 

Papa’s Pawn, the recipient of a Notice of Contemplated Action governed by the proposed rule, has not 
been afforded any of the due process rights provided by the Act for persons who are subject to 
quarantine or isolation.  Further, since it is not in the health care business, the Act does not subject 
Papa’s Pawn to forfeiture and use of their facilities.   While the Act provides for liberal interpretation of 
these specific enforcement provisions, those provisions may be applied only to specifically delineated 
businesses. It does not give the Secretary authority to impose fines on other types of businesses.  It does 
not allow the Secretary to invest herself with a completely new set of powers and authorities never 
mentioned in the Act through the adoption of the Proposed Rule.   

The PHERA does not contain provisions which allow for the issuance of a Notice of Contemplated Action 
to a business such as Papa’s Pawn, LLC.   The Proposed Rule should redefine “recipient” to mean only 
those categories of individuals or businesses governed by the PHERA.  

There is nothing found in the PHERA which allows the Secretary to use its provisions to impose civil 
penalties on a business which is offering gun, pawn and check-cashing services.  

The extreme civil penalties under the PHERA of $5,000 per occurrence can only be imposed in 
conjunction with the specific due process and eminent domain provisions that the PHERA require of the 
State in that Act.    Those provisions act as a check on the power of the State in a public health 
emergency under the Act.    The State cannot choose to rely upon some portions of the PHERA such as 
the $5,000 per day penalty, while ignoring the requirements to obtain district court orders, protect civil 
liberties and individual civil rights or provide compensation for the taking of property.     The 
Department’s attempt to adopt the Proposed Rule in order to move forward with an illegal application 
of the PHERA is invalid and illegal.  

 



The Issue of Whether the State Has Authority to Impose Fines under the PHERA for alleged violations of 
the Governor’s Public Health Orders is currently pending before the New Mexico Supreme Court in 
Michelle Lujan Grisham et al. v. Reeb and Strebeck et al. ,  No. S-1-SC-38336.   The Department should 
stay the adoption of the Proposed Rule pending the outcome of the that Supreme Court proceeding.   
The Department is acting in bad faith in attempting to implement the Proposed Rule during the 
pendency of the referenced action in the state supreme court.  

 

Respectfully submitted: 

ZACH COOK, LLC 

_electronically signed____________ 
Zach Cook 
1703 Sudderth # 425 
Ruidoso, New Mexico 88345 
Attorney for Papa’s Pawn, LLC 



From: Chris Mechels
To: Apodaca, Sheila, DOH
Cc: Chris Goad; Heather Ferguson; New Mexico Foundation for Open Government
Subject: [EXT] Mechels comment #7 on NMAC 7-1-30 Rules Hearing
Date: Thursday, July 23, 2020 2:55:33 PM

Dear Ms. Apodaca,

This is the seventh of a number of comments on this hearing.

I closed out my comments in #6 wondering about the integrity of the Hearing Officer who chosen by Kunkel.  

That question seems answered on the record.  He has none... and showed little to no knowledge of the Rules Act,
and the 2017 changes wrought by HB58.  He seemed utterly unprepared for the hearing.

I questioned him about the procedure for the Rules Hearing.  He provided none.  I advised him, as I had advised in
my earlier comments, that NM law requires the use of the Default Procedure, NMAC 1.24.25, and that we should
obtain it to guide the hearing, a legal requirement.  He refused, and seemed to have no knowledge of 1.24.25, even
though it IS, since April 2018, NM law.  Apparently this does not concern him.

The next hurdle, also illegal, is that he was intent of restricting comments to proposed amendments to 7.1.30.   This
would be normal if 7.1.30 had been established in a "normal" Rules Hearing, with public input.   But, 7.1.30 was
established with an Emergency Rulemaking, which allow NO public input, therefore public comment should have
been taken on the WHOLE RULE, in detail.  This was not allowed.  Therefore the public has NEVER been allowed
a proper Rules Hearing, due to his ignorance.   I offered to address the rule point by point, which would have been
correct procedure, but he did not allow that.  He seems ignorant of the Rules Act, and our rights as citizens, and
cares little.   A very poor choice as a Hearing Officer, esp has he has no respect for  the law, though he's sworn to
uphold it. 

He blocked adequate comments allowing an examination in depth of 7.1.30, which is what seemed warranted, esp vs
7.1.2, an existing rule which serves as the basis of 7.1.30.  This would have allowed adequate questioning of why all
the appellant "rights", apparent in 7.1.2, had been stripped out in 7.1.30.   Perhaps they didn't wish this question.

He arbitrarily limited comments to 3 minutes, which he then "extended" by 5 minutes for me.   Not nearly enough
time to examine 7.1.30 properly.  This violated 1.24.25, the procedure he chose to ignore, which allows a more
generous examination  of the materials.  

We are left with a very ugly picture.  A Hearing Officer intent on "blocking" public input on 7.1.30, a very ugly
procedure, adopted in an illegal Emergency Rulemaking.  This calls the DOH Secretary"s excessive use of
Emergency Rulemaking into question.  Emergency, in past practice, is for EMERGENCIES, not changing 18 years
old, to 17 years old.   Failure to change 18 to 17, was, per the Secretary, putting us into "imminent danger", though
what that danger is she did not identify.   An outrage, simple abuse of power, and violating our rights to input the
process. 

He shows no knowledge,  or interest, in the legal requirements of the Rules Act, esp since HB58, and the Default
Procedure.  Looking to the record of his previous hearings, the same failures are apparent, calling the legality of
THOSE hearings into question.  

The current hearing on 7.1.30 shows how NOT to run a Rules Hearing, and could be used to instruct potential
hearing officers on what NOT to do.  

Today's hearing is illegal on very many fronts, procedural, content, legislative intent and being reasonable.   It
obviously cannot stand a legal challenge. 

A sad example of poor, and illegal, governance.   It shows why we rank LAST in the nation in most measures.   Our
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government won't follow the law, and the result is mayhem. 

Regards,

Chris Mechels
505-982-7144

PS.   You MUST get the Sunshine Portal FIXED.   Any Rules Hearings require posting ON the Portal, and today
that is impossible.  

Regards,

Chris Mechels
505-982-7144



From: Chris Mechels
To: Woodward, Chris, DOH; Kunkel, Kathy, DOH; Apodaca, Sheila, DOH
Cc: craig; Chris Goad; aimfull; jbetatum; zach; carter
Subject: [EXT] A Response to Mr. Woodward"s letter of July 29, 2020
Date: Tuesday, August 4, 2020 12:58:22 PM

Dear Mr. Erickson,

Forward:  This addition is added after I had an opportunity today to examine the
hearing video.  It explains why Woodward sent the letter to you, which seemed odd. 
From your comments on the video your role included "making a recommendation to
the Secretary" concerning the proposed rule.   This was a surprise, as 1.24.25 does
not allow that role.  It defines a more impartial role, which involves create a hearing
record.  It also requires that the Secretary "shall familiarize themselves" with that
hearing record before rendering a decision.  

From the video record, it seems that the procedure used for this hearing, over my
objections, was simply ad hoc, as it was not provided on my request.  It has
Woodward bringing forth the proposal, to this undocumented hearing procedure,
which supported your making a "recommendation" to the Secretary. for her approval. 
Woodward's letter was to "assist" you, with his very adversarial analysis, in preparing
the recommendation.  As you were chosen as Hearing Officer, by the Secretary, we
must assume that you could be relied upon to produce a "satisfactory"
recommendation.  Why else choose you?

This whole scheme is obviously corrupt, and undermines the whole purpose of having
a Rules Hearing.  Sadly, it is also common across the State Agencies, including the
Law Enforcement Academy Board, which on my first encounter, also used an ad hoc
procedure.  A lawsuit changed that.  

How could there be a better argument for the 2017 HB58 Rules Act Reforms, which
includes 1.24.25?   

Now that it is established, beyond argument and acknowledged by DOH Counsel, Mr.
Woodward, that the 1.24.25 MUST be the Hearing Procedure, and that you failed to
do this, in spite of being cautioned, on the record, of that fact, is there any reason
NOT to cancel this hearing, and reschedule it?  Persisting in violation of 1.24.25
would seem to expose Woodward and the Secretary to charges of Malfeasance, and
to what end?  I trust you will make the right decision.

End of Forward. 

I am pleased to have an opportunity to respond to Mr. Woodward.  As would be
expected in our adversarial legal system, he represents only part of the argument,
and leaves out inconvenient facts, leaving it up to me to complete the picture.  

For clarity, I will proceed to address his letter from the top, which should make the
arguments easier to follow.
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His first paragraph refers to my Comment #1.  In response to my comment, he does
dispute my claim, because it is true.  Examine it.  He simply tries to distract us.  An
examination of all the listed Department of Health (DOH) rules information on the
Portal shows other instances of Emergency Rule Making, followed by a Rules
Hearing, and none of those, including the 5/5/2020 hearing on 7.9.2, with you as
Hearing Officer, made the error of calling a Rules Hearing for an "Emergency Rule". 
It seems a clerical error, but a significant one, as it could easily mislead.  DOH shows
bad faith in not simply correcting the error when it was identified, on 13 July, as this
extended the effect of the error.  Woodward also shows bad faith in attempting
distraction.

His second paragraph also refers to my Comment #1.  He falsely states my concern,
at 2.b.  My claim was that the hearing announcement posted was incorrect, and I
even provided material copied directly from the document.  A simple examination
supports this.   He didn't understand my comment, so his reply to it is useless.  

His third paragraph, also concerning Comment #1, is wrong on its face.  I made no
claim that the Rule was not posted on the DOH website, as it clearly was.  My
concern was with the posting on the SunshinePortal.  My concern with Portal posting
of Emergency Rules is well taken, as the Comment details at some length.

His fourth paragraph, related to Comment #1, is also factually incorrect.  His
"information and belief" is simply wrong.  From 9 July to 13 July, the Portal had NO
Rules information shown on their webpage.  My 9 July email to Sheila Apodaca
produced NO results on that score.  I was finally able to reach Lorenzo Ornelas (505-
670-2839) and advised him that the Rules Act, and other laws, required posting data
on the SunshinePortal, and they could not just "leave it off", as they had done.  The
current situation, with links at the bottom of the Portal webpage, resulted.  Note this
has little in common with Woodward's description, which it seems he just "made up". 
 Please note that the Rules Act requires "posting it on the sunshine portal", not "near"
the Portal.  The Portal webpage (https://ssp.nm.gov/) clearly lists Rule Making as
"Outside the Portal", and "Launching the Portal" results in no sign of Rule Making. 
Clearly this Rules Hearing does not comply with the Rules Act requirement, and is
thus illegal.   Woodward's dismissal of any DOH responsibility to resolve that problem
seems quite irresponsible.  

Woodward's fifth paragraph addresses my Comment #2, and it consists of
unsupported argumentation.  These arguments could have been useful, and
interesting, if brought up at the Rules Hearing, which is intended to air the various
positions and examine them.  Woodward chose NOT to make these arguments at the
hearing, and the comment window closed on the 23rd.  This letter is thus an ex parte
communication, which is not allowed for in 1.24.25, and is thus illegal.  Ignore it.  It
also shows ignorance of the Rule Making process, which does not have the Hearing
Officer making recommendations, only as a neutral gatherer of input, and preparation
of the record.  Approaching him with arguments is inappropriate, and seems to be an
attempt to undermine the Rules Act.  But perhaps the earlier "ad hoc" DOH hearings
allowed such interference?
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His sixth paragraph concerns 'hand delivery" of notice.  He claims this a problem with
Covid.  Why is it NOT a problem with 7.1.2, which is used more often?  

His paragraphs 7,8,9, and 10 share a common concern, which he does not identify. 
The concern is related to having a fair hearing, with a hostile Hearing Officer, such as
Mr. Woodward.  My use of the word "oppressive", which he makes light of, relates, as
clearly identified in my comments, to lack of a provision to "stay" the penalty.  With a
stay provision, the lengthy times are not oppressive.  Woodward offers that inserting
"impartial" would not be a problem.   Perhaps because it would have no effect? 
Needed, at minimum, such language as 7.1.2 has; though even that is rather weak. 
The problem is dealing with a HOSTILE hearing officer, and getting a fair hearing. 
The Secr of Health imposes the $5,000 fine, for ignoring her mandates.  She is not
likely to be fair minded enough to appoint a neutral Hearing Officer.  The evidence is
before us, an extremely unbalanced 7.1.30.  All fairness has been stripped out. 
Brought in an Emergency Hearing with no public input.  We must assume Hostility.  

His 11th paragraph deals with video hearings.  No problem with consent "of the
parties".  The consent of "either party", with Hearing Officer approval, simply allows
the DOH to do as they please, as they "own" the hearing officer.  

His 12th paragraph relates to the proposed amendment for "findings of fact".  His
"reasons" conceal his hostile intent.  We must assume a hostile Hearing Officer, such
as Mr. Woodward, who can create a very real burden for the appellant, further
blocking access to a fair hearing.  I represented six terminated LANL employees in
1995 grievance hearings, and I assure you it is very intimidating, even for Phds, to go
up against attorneys, in a strange venue.  Woodward downplays this, of course,
because his whole intent is to make the appellant's lot worse.  Note that 7.1.2 has no
such provision.  

At the 13th paragraph, if Pro Se is not a problem, put it in the Rule; to avoid having a
hostile hearing officer MAKE it a problem.  7.1.2 allows Pro Se.

His 14th and 15th paragraph deal with the "final decision" and judicial review.  7.1.2
allows, by Statute, for Judicial Review.  It is even MORE important for 7.1.30 where
the assumption MUST BE a hostile environment.  For "justice" to be even possible,
oversight must be available to offset the hostility.  As Woodward states, appeal of the
final decision to the courts is possible, but very difficult and expensive.  That is WHY
the statutes established Judicial Review at 7.1.2.39.   The New Mexico Legislature,
not the Dept of Health, saw fit to impose these rights on the DOH hearing process,
7.1.2.  For PHERA we have, at NMSA 12-10A-17, a Legislative requirement that rules
be "reasonable and necessary", to implement NMSA 12-10A-19.   Having found it
necessary to impose standards on DOH, leading to 7.1.2, I suggest that "reasonable
and necessary" is defined by this rule, well tested in long use.  With 7.1.30 being
established for a much more HOSTILE environment, as well exhibited in Woodward's
letter. such safeguards are even more necessary.

Much of the above, concerning the "content" of the proposed rule, is inappropriate for
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this venue, and arguably illegal.  But, after Woodward's "out of channels" letter to the
Hearing Officer, there's no way to ignore its content, thus my response.   But,
remember, this whole exchange is illegal under the Rules Act, and 1.24.25, and that
suggests a new hearing.

The Hearing Officer, per 1.24.25, does not make recommendations, simply gathers
the materials and builds the hearing record.  

What may be of more concern to the Hearing Officer, and open to his action, are the
legal issues, which are many;

The Hearing was NOT held in compliance with the Default Hearing Procedure
1.24.15, though Woodward agrees that DOH must comply "this is a matter of law and
not in dispute", that simple fact, which he does not acknowledge, is that 1.24.25 WAS
NOT followed, even though I raised this issue with the Hearing Officer, as the record
will show.  He very carefully states that the Hearing Officer identified the laws
governing the hearing, but 1.24.25 WAS NOT one of those laws, as he refused my
advice.   Woodward clearly withholds that key information.  In fact AFTER the hearing
the Attorney General's office contacted DOH counsel and informed them that 1.24.25
is required.  The Hearing Officer, it seems, was not properly advised by DOH
concerning the law, which had changed in 2018.

The fact that 1.24.25 was NOT followed compromised the hearing greatly, as it, in my
direct experience, allows a much more productive exchange, with the parties able to
question testimony, and get answers, on the record.   Woodward claims this is
"duplicative", but that is false.   The written comments simply "set up" the hearing
process.  Going though the proposal, in detail, allows for a dialogue to fully develop
the issue.  That is WHY HB58 was passed by the Legislature, to allow fully informed
Rules Hearings.  By simply taking comments, without exchange, the whole purpose of
HB58 and 1.24.25 is blocked, as Woodward seems to prefer.  

Woodward claims that I was offered "substantial" time to speak, and that was
extended.  He fails to mention that "substantial" was 3 minutes, with a 5 minute
extension when I complained.  What I requested, and was denied, was enough time
to approach the proposal "De Novo", as is commonly done, comparing it against
7.1.2, a well established standard in use at DOH, to establish whether 7.1.30 was
indeed "reasonable", as required by statute.  This should have been allowed, under
1.24.25, but we didn't use 1.24.25, so the Hearing Officer cut me off.   By way of
contrast, the same Hearing Officer, at the 7.9.2 Rules Hearing on 5/6/2020, sat with
an open mike, awaiting input, for some 45 minutes.  I could have made good use of
those 45 minutes.  It appears that they are "open for testimony" if no one wishes to
testify, but will "cut you off" if you actually have substantive input that they oppose. 
Sad.  

This whole, rather sad, affair is far too typical of our State Government.  As clearly
seen in Woodward's letter, he adopts an "adversarial" stance, which involves picking
some points to attack, and concealing others which do not support his argument.  Not
uncommon for attorneys.  However, Woodward, as a government attorney, has a duty



to act "in the public interest", and a duty to the law.  It is unclear that his letter meets
that "duty".    The other looming issue is that many other State Agencies, also fail to
follow the Rules Act, which violates their duty to the law and the public interest.   

I suggest that the current Rules Hearing, with its far too numerous legal issues, can
best be terminated.  That would allow time to proceed with a legal hearing, and an
improved proposal, within the 180 days allowed for the Emergency Rule.  

I hope this is taken as a chance to clean up the Rule Making at the Dept of Health,
esp involving their use, and overuse, of Emergency Rulemaking. 

Regards,

Chris Mechels
505-982-7144



From: Amy Dunlap
To: craig@uttonkery.com; Apodaca, Sheila, DOH; Kunkel, Kathy, DOH; Woodward, Chris, DOH
Cc: Chris Mechels
Subject: [EXT] Additional Comments from Rule Hearing on Proposed 7.1.30 NMAC
Date: Tuesday, August 4, 2020 2:26:00 PM

Dear Mr. Erickson:
 
I had provided public comment on this hearing, but my comments were not summarized by DOH
General Counsel Woodward.  I am providing additional comment based on his July 29, 2020 letter to
you. 
 
Related to Chris Mechels comments about the availability of public notice, Mr. Woodward
responded:  “The emergency rule was posted by the Department on both the Sunshine Portal at
http://statenm.force.com/public/SSP_RuleHearingSearchPublic and the NMDOH regulations website
at http://nmhealth.org/about/asd/cmo/rules/, in accordance with the State Rules Act.”   As a
member of the public, I can tell you that I had a hard time finding this notice.  In the notice itself, it
states: “A free copy of the full text of the proposed rule can be obtained from the Department's
website at https://nmhealth.org/publication/regulation/. “  I don’t know when that information was
posted on the NMDOH website, because I couldn’t find it.  Also, the actual webpage to be cited
should be https://nmhealth.org/publication/rules&regulations .  I had then looked on the NMDOH
website under  “Newsroom” and did not find anything.  I next looked under “Events” and from there
“Public Meetings,” and again could not find anything.  It wasn’t until Chris Mechels  sent me the link
to the Sunshine portal on July 19, 2020 that I was able to find the hearing information.  This clearly
seems to violate the notification requirement.   Also, I don’t see how publishing this notice in just the
Albuquerque Journal and NM Commission of Public Records is enough notice for the average citizen
to be aware of this meeting.  Again, I tried searching for this notice in the online ABQ Journal site,
and was unable to locate it. Most people do not read the printed Journal and may only view online,
such as myself.  I don’t make it a habit of reading the Public Notices though.  My suggestion is any
further changes to the rules should include ways to make sure the public is informed of these
meetings. 
 
My final comment on NMAC  7.1.30 is there is no avenue for further appeal.  Section Y reads: 
“Secretary’s final decision: The secretary shall render a final decision within 45 calendar days of the
submission of the hearing officer’s written report. A copy of the final decision shall be mailed to the
appealing party by certified mail, return receipt requested, within 15 days after the final decision is
rendered and signed. [7.1.30.8 NMAC – N/E, 3/20/2020].”  There doesn’t seem to be any form of
appeal after this ruling by the Secretary of Health.  NMAC 7.1.2.39 allows for a judicial review.  Again,
these proposed changes to 7.1.30 do not.  As a member of the public, I feel there should always be a
channel for appeal to a higher body that may be more impartial than the Secretary of Health over a
public health ruling. 
 
Finally, I do not see the need to make these changes at this time, and certainly not without
significant public input in the process. 
 
Thank you for your time.
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Sincerely,
 
Amy Dunlap
 
 
Sent from Mail for Windows 10
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From: Dana Dunlap <new4cycles2@outlook.com>  
Sent: Sunday, August 02, 2020 3:27 PM 
To: Craig Erickson <craig@uttonkery.com> 
Subject: Response to NMAC‐20200729‐DOH Comments: Regarding 7.1.30 Rules Hearing 
 

Thank you for the opportunity to respond to NMAC-20200729-DOH. My retort, specifically related to 
page 6 comments, Dana Dunlap, follows:  

First, if “rulemaking is indeed an exercise of legislative power” then why not let the LEGISLATURE do 
their job. Delegation  does not mean do! The timing of this effort is highly suspect. Stop!  

Second, if “the rule at issue in this rulemaking is purely procedural”, then why bother doing it? Why 
are you WASTING TAXPAYER DOLLARS if this is merely a procedural hearing and the 
LEGISLATURE can do the work? The whole process smells of corruption, misrepresentation and is 
NOT NECESSARY. 

Third, regarding Secrecy Allegation, the phrase “significant opportunity for public input” is 
meaningless. The word “significant” has no tangible value, and, when used in an argument, reeks of 
DECEPTION. The response did not outline specific requirements for public notification, such as 20 
day comment period, and associated item-by-item compliance. This process was RUSHED. Prove 
the State was compliant. I do not trust DOH in any matter at this time.  

Finally, denying the link between this Procedural Ruling Hearing and Health Department overreach is 
hogwash. We The People can see POLITICAL GAMESMANSHIP and AUTOCRACY becoming the 
norm. Please stop this process immediately!  

Dana Dunlap 

Sent from Mail for Windows 10 
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