Attn: Senator Gerald Ortiz y Pino

July 2, 2019

Dear Governor Lujan Grisham,

Good evening, my name is Victoria Lopez. I am writing you because come
Friday I will be unable to attend the meeting regarding Senate Bill 406 and the
updates to the Medical Cannabis Program. I currently am a Peer Educator at one of
our local medical cannabis dispensaries, but more importantly I am a New Mexican
citizen
btained my associate’s degree in human
services and my bachelor’s degree in social work. I have also done some work as a
HIV Case Manager and most recently have found myself given the most amazing
opportunity to work as a Peer Educator within the medical cannabis industry as I
attempt pursuing my RN.
I am writing you today as a concerned citizen and a social advocate. I believe
it is important to have a voice as we move forward and to be apart of the
conversation as to how we interpret these laws. As a Peer Educator many people are
coming to me, and well to us, and asking us what these changes to the law mean. I
have one elderly patient that was already informed that if they failed their drug test
the fact that they had their Medical Cannabis Card was irrelevant and they could
potentially loose their jobs if randomly selected for a drug test. At that moment the
patient stated that they were in so much pain that it didn't even matter if they lost
their job. I found myself confused as what to say and how to address their concerns.
The recent changes to the law indicate that there is some workplace protection but
still it is so unclear and I would hate giving people false information. Especially
when it comes to their livelihood.

Thank you so much for your time and all your hard work.
Sincerely,
Victoria Lopez
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Tue 7/9/2019 3:42 PM
To: comment,

MCP, DOH <MCP.Comment@state.nm.us> rozana@state.mm.us <rozana@state.mm.us>;

Dear Medical Cannabis Board
On behalf of my
., and being his official caregiver, we are officially requesting an increase in plant count. The reason
for this increase on his plant count is because we can no longer afford to treat him
.
Joseph Jr requires a daily regimen of 4 g of oil per day to keep his seizures at bay.
We have Been pleading with DOH to increase his plant count for sometime now to no avail. I am officially requesting this plea to be on the
agenda as an action item. I will be attending the next cannabis board meeting on July 12, 2019.
I also know that today ,Tuesday July 9th is the deadline to submit my petition to the Board.
Respectfully submitted,
r
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Tue 7/9/2019 10:35 AM
To: comment,

MCP, DOH <MCP.Comment@state.nm.us>;

Home Cultivation of Cannabis Medicine
The need for a home grow option in the context of a Medical Cannabis Program is based on two important policy elements that compel it's
inclusion in any admendment or bill.
1. The most important is the compassionate aspect that should be at the heart of the discussion. It's primary function ( Home cultivation)
should stand as a safety net for those that have already exhausted their wealth paying for medical hospitalizations, doctors,
pharmaceuticals, treatments , diagnostics (x-rays, Chemo or Radiation Therapy, MRI's, PEP Scans, Blood draws..etc...etc...). For a vast majority
of patients that have been battling any chronic disease process, it is a harsh reality, that poverty is a natural part of their suffering.This safety
net of compassion will not use any tax dollars or government expenditure.
Home cultivation allows specific strains for patients that the dispensaries do not grow, that is only effective in any specific individual case.
Another consideration to be considered in the context of compassion is the vast distances for patients to travel to get to a dispensary. You
have to add the cost of going and coming to the cost of your medicine.(gas being $ 2.00 to $ 3.00 per gallon)
Another consideration is the lack of affordable health insurance. If by good fortune you have medical insurance, it will not pay for Medical
Cannabis, thus making it hard to pay medical dispensary prices, if you are living from paycheck to paycheck. Those who lack insurance
coverage typically enjoy far-worse health status than their insured counterparts. ((Individuals in fair or poor health status who are
significantly more likely than others to be uninsured for longer periods.))"
Home cultivation is something that cannot be bargained away, without great loss and harm to the Medical Cannabis Community.
https://www.greenentrepreneur.com/article/293761
In year 2016, medical cannabis users shopped every 10 days and spent $136 per transaction.

The many challenges that patients have to endured should not include paying for medicine that they cannot afford in the dispensary model.
Home cultivation gives them a affordable option to improve their quality of life by producing their own medicine with minimal cost to them.
Home cultivation offers hope and compassion.
That is why the majority of patients support home cultivation, not just for themselves, but embracing compassion for others.
2. In American society, in every aspect of our lives, their is multiple choices. Their are choices of clothes, doctors, cars, airlines, hospitable ,
prescription, jobs...etc...etc which leads to many benefits.
Why not in the delivery or choice of medical cannabis consumption.
As we shall show , the large percentage, roughly 8 out 10 will choose dispensary grown cannabis. There will be a small percentage that are
not financially challenged that will choose to grow there own, simply because they like horticulture, it appeals to them and because they
have a choice, not because of any financial hardship.
Overview of States with Home Cultivation Rights
1. Alaska- At least 21 years of age..... Total 6 plants, with 3 flowering at one time
https://webmail.state.nm.us/owa/#viewmodel=ReadMessageItem&ItemID=AAMkADJkYzM3YjdmLWM1ZDAtNDZkYi05OWQ3LWFlZGM2YTFhZjkxMQ…
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2. Arizona- 25 miles from a Dispensary..... 12 Plants, Licences to grow - Of the 167,107 patients, only 1,892 grow, which amounts to 1.13%\
3. California- At least 21 years of age..... Total 6 plants
4. Colorado- Any Adult..... Total 6 plants, with 3 flowering at one time
5. Hawaii- Any Adult..... Total 7 plants
6. District of Columbia- At least 21 years of age..... Total 6 plants, with 3 flowering at one time
7. Maine- At least 21 years of age..... Total 12 plants, with 3 flowering at one time
8. Massachusetts- At least 21 years of age..... Total 6 flowering, not visible to public
9. Michigan- 12 plants per registered medical patient
10. Nevada- 25 miles from Dispensary, 6 plants in private residence..... total 12 per household
11. Montana- 12 total immature and 4 flowering
12. New Mexico- 12 total immature and 4 flowering,..... 30 dollar Personal Production fee.
13. North Dakota- 8 Plants 40 miles from Dispensary
14. Oregon- 6 Plants per resident for Medical patients
15. Rhode Island- 12 plants in a indoor facility
16. Vermont- 7 seedlings and 2 flowering
17. Washington- registered Medical Patients 6 plants. A doctor can prescribe up to an additional 9 plants for a total of 15 plants.
Of the 17 states that have granted a home cultivation privilege, only two states really have instituted a way to monitor how many take
advantage of this opportunity, that I could find statistics on, Arizona and New Mexico. New Mexico charges a modest application fee and
your right is stamp on your medical cannabis card. Arizona charges no fee but on the application for your medical card you have to state if
you intend to grow and meet the qualifications. If you do then it's marked on your card as well. From their statistics, from 1.13% to 13.2%
have participated in this privilege.. Most prefer to buy dispensary cannabis.
It really is a win for everybody to have a home cultivation program. The dispensaries stay viable and you give substance and hope to a small
percentage that desperately need the compassion of home cultivation.
Another reason is that dispensaries run out of product or have few choices that cannot possibly meet the demands or needs of all patients.
You the politician will win, because you will have reached out to those within the medical cannabis community, to compromise and come
together to find a solution. Neither side will get all they want but the real upside is that we have worked together to find a solution, creating
goodwill and respect.
In today's politics this will be something we can all be proud of.
https://www.leafly.com/news/cannabis-101/home-cannabis-cultivation-laws-a-state-byArthur Mayer
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Safe Access New Mexico
Jason Barker

Wednesday, July 10th 2019
Andrea Sundberg
NM Department of Health
Medical Cannabis Program
P.O. Box 26110
Santa Fe, NM 87502-6110
MCP.comment@state.nm.us

Introduction:
The Medical Cannabis Program Plant Count and Adequate Supply MUST be protected
from and kept entirely separate from any future Recreational Cannabis law, and this
should be written in the Rules in Regulations. A review of 15 medical cannabis
producers menus shows that the medical cannabis program is not providing an
adequate supply of cannabis derived CBD products for the over 80, 000 medical
cannabis patients. This one day review of menus showed 919 Total THC Products to only
90 Total CBD Products available on that day. Another survey conducted by the Medical
Cannabis Program exposed how 55% of producers said they have been unable to keep
pace with patient demand for cannabis and related products. Doctors on the state’s
Medical Cannabis Advisory Board and the program Medical Director could also be
taking the time, at least once quarterly, to visit dispensaries to see what products are
available to the patient community.
Safe Access New Mexico ~ A Chapter of Americans For Safe Access
UNITE-NETWORK-GROW-INFORM-KNOW-EDUCATE-ACTIVISM-VOTE-HEALTH-WELLNESS
(All Rights Reserved 04/20/2018)

Public Comment For:
Revisions to nonprofit producer licensure requirements, including cannabis plant limits,
licensing fee requirements, and the specification of certain quarterly reporting
requirements;
[NMAC 7.34.4 - Medical cannabis licensing requirements for producers, couriers,
manufacturers and laboratories. https://nmhealth.org/publication/view/rules/4987/]
Cannabis Plant Limits:
Making revisions to the proposed licensing requirements for medical cannabis licensed
producers with a plant count that sets a standard for the amount of cannabis CBD
strains/plants to be grown per licensure requirement. Making revisions limiting use of
the medical cannabis program LNPP’s licensure and plant count for that of the medical
cannabis program and only the medical cannabis program. That is the Purpose of the
Act.
Proposed Revision:
A non-profit producer that operates a facility and, at any one time, is limited to a
combined total of no greater than [2,500] 1,750 cannabis [mature female plants,
seedlings and mature male] plants, with 17% (percent) of all cannabis plants grown
being that of cannabis derived CBD plants; not including seedlings, and an inventory of
usable cannabis and seeds that reflects current patient needs[, and that shall sell
cannabis with a consistent unit price, without volume discounts or promotional sales
based on the quantity purchased]. A non-profit producer may possess any quantity of
seedlings, as defined in this rule. A non-profit producer shall not possess a quantity of
cannabis [either mature female plants or seedlings and mature male] plants that
exceeds the quantities authorized by their licensure and associated licensing fee. A
licensed non-profit producer may sell and distribute usable cannabis to a person or
entity authorized to possess and receive it. A licensed nonprofit producer may obtain
plants, seeds and usable cannabis from other licensed non-profit producers. A licensed
non-profit producer may only use the cannabis plant for the operations of the state’s
medical cannabis program and can only be used in that medical cannabis program.
Or
Making revisions to licensing requirements for medical cannabis licensed producers
with a plant count for patients and producers properly structured and increased:
Medical cannabis CBD strains at ratio of; 1.5 thc(or lower) : 1 cbd (or higher) being
removed from patient and producer allowable plant count.
Survey:
A review of 15 medical cannabis producers menus shows that the medical cannabis
program is not providing an adequate supply of cannabis derived CBD products for the
Safe Access New Mexico ~ A Chapter of Americans For Safe Access
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over 80, 000 medical cannabis patients. This one day review of menus showed 919 Total
THC Products to 90 Total CBD Products available.
Each and every qualifying health condition for the medical cannabis program requires
the use of cannabis derived CBD in one form or another.
LNPP Menus Review of THC and CBD Products
1. Cannaceutics (Bernalillo) http://www.cannaceutics.org/ : Flower was 105 THC
products and 5 CBD products; Extracts was 6 THC Products and 2 CBD Products;
Edibles was 26 THC products and 8 CBD Products; Topicals was 3 THC products
and 0 CBD products.
2. CG Corrigan (Bernalillo) https://www.cgoodinc.com/ (DoH has wrong web
address listed) : Flower was 11 THC Products and 1 CBD product; Extracts was 12
THC products and 1 CBD product; Edibles was 28 THC products and 0 CBD
Products.
3. Everest Apothecary (Bernalillo) https://everestnm.com/ : Flower was 5 THC
products and 0 CBD products; Edibles was 9 THC products and 0 CBD products;
Extracts was 9 THC products and 2 CBD products; Topicals was 1 THC product.
4. Ultra Health - NM Top Organics (Bernalillo) https://ultrahealth.com : Flower
was 8 THC Products and 1 CBD product; Edibles was 9 THC products and 1 CBD
product; Extracts was 4 THC products and 2 CBD products; Topicals was 1 THC
product and 2 CBD products.
5. PurLife (Bernalillo) https://www.purlifenm.com/ : Flower was 39 THC and 2
CBD products; Extracts was 24 THC products and 0 CBD Products; Edibles was
31 THC products and 0 CBD products.
6. New Mexicann Natural Medicine (Santa Fe) https://www.newmexicann.com/ :
41 total THC products and 10 total CBD products.
7. Pecos Valley Production (Dona Ana) https://pecosvalleyproduction.com/ (DoH
has wrong website listed): 37 total THC products and 10 total CBD products.
8. MJ Express-O/PurLife (Dona Ana)
https://www.purlifenm.com/location/203-s-foch-st-t-or-c-nm-87901/ : 65 total
THC products and Zero CBD products.
9. Verdes Foundation (Bernalillo) https://www.verdesfoundation.org/ : Flower was
7 THC products and 3 CBD products; Edibles was 9 THC products and 4 CBD
products; Extracts was 7 THC products and 7 CBD Products.
10. R. Greenleaf (Bernalillo) https://rgreenleaf.com : Flower was 17 THC products
and 3 CBD products; Edibles was 19 THC products and 13 CBD products;
Extracts was 24 THC products and 4 CBD products; Topicals was 4 THC products
and 0 CBD products.
Safe Access New Mexico ~ A Chapter of Americans For Safe Access
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11. Southwest Wellness Center (Taos) https://www.southwestwellnesscenter.com :
Flower was 9 THC products and 1 CBD product; Extracts was 13 THC products
and 1 CBD product; Edibles was 12 products and 0 CBD products.
12. New Mexico Alternative Care (San Juan)
http://www.newmexicoalternativecare.com : 56 Total THC products and 2 total
CBD products.
13. Minerva Canna Group (Santa Fe) https://minervacanna.com/ : 53 Total THC
products and 2 total CBD products.
14. Sacred Garden (Dona Ana) https://app.trybaker.com/shop/1738?provider=1738
: 67 Total THC products and 5 total CBD products.
15. Organtica (Bernalillo) http://organtica.com/ : 45 total THC products and 7 total
CBD products.
919 Total THC Products to 90 Total CBD Products
Source:
Medical Cannabis Licensed Non-Profit Producer List
https://nmhealth.org/publication/view/general/2101/

Article:
Surveys on medical pot detail New Mexico supply shortages | BY ASSOCIATED PRESS |
Published: Tuesday, May 14th, 2019 at 8:14am |
https://www.abqjournal.com/1315387/provider-says-medical-cannabis-sales-trail-enro
llment-growth.html
● “In results obtained Tuesday, 55% of producers said they have been unable to
keep pace with patient demand for marijuana and related products.”
● “Of the patients surveyed, about one in four said they were unable to purchase
cannabis within the past 90 days because it was out of stock. Shortages were
more pronounced in eastern New Mexico, with about four in 10 patients citing
shortages.”

Why not use Hemp CBD?
Testing standards and safety protocols for Hemp derived CBD are non-existent in New
Mexico and the serious lack of regulation poses a health risk for patients in the medical
cannabis program.
● Hemp CBD Secret Shopper News Story with Lab Testing. On Monday, May 20th
on the 6pm News broadcast, Anchor Royale Dá reported on her findings after
purchasing Hemp CBD products from several retailers in New Mexico.
Safe Access New Mexico ~ A Chapter of Americans For Safe Access
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https://www.koat.com/article/mixed-bag-of-results-whats-really-in-your-cbd-pr
oducts/27532208
● Hemp CBD Secret Shopper News Story with Lab Testing (2nd One Conducted).
Sunday, May 19th on the 10pm News broadcast, Investigative Reporter Nathan
O'Neal reported on his findings after purchasing Hemp CBD products from
several retailers in New Mexico.
https://www.kob.com/new-mexico-news/4-investigates-cbd-industry-is-operati
ng-in-the-dark/5359467/?cat=500
Article: “Hemp Derived CBD vs. Cannabis Derived CBD”
“For many reasons, CBD-rich cannabis is a better source of CBD than industrial hemp.
The only reason CBD derived from hemp is gaining any notoriety is as an attempted
end-run around federal law. When cannabis prohibition is ended and cannabis is
treated like any other agricultural product, CBD will be extracted from the best source of
cannabidiol—CBD-rich cannabis. The need to derive CBD from industrial hemp will
end.”
[https://culturemagazine.com/hemp-derived-cbd-vs-cannabis-derived-cbd/]

Conclusion:
“Adequate Supply” can be achieved, if it is approached that the supply must be available
if Every Patient ALL went out and purchased on the same day. And plants counts should
be based on plant canopy and square footage instead of counting individual plants.
For ensuring safe access to all areas of the state of New Mexico and proper
administering of the Lynn and Erin Compassionate Use Act, by the New Mexico State
Department of Health, this can be achieved by opening applications for producer
licensure specific to rural expansion in the state and by providing a new plant count
structure to provide adequate supply as follows;
First, not all medical cannabis plants are the same. The cannabis plant contains dozens
and dozens of cannabinoids. The most well known cannabinoid for a long time has been
tetrahydrocannabinol (THC), but as more scientific research is conducted involving
cannabis and its ability to be used as a medicine, more and more people are learning
about other cannabinoids, in particular cannabidiol (CBD). Some plants have THC and
others produce CBD, THC has psychoactive properties that affect your brain and give
you a ‘runner’s high’ while CBD does not.
Safe Access New Mexico ~ A Chapter of Americans For Safe Access
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A plant count that is based on ratio of patients to serve with inclusion of empirical data
for varying amounts cannabis plant material needed to manufacture different forms of
medical cannabis medicine.
The Medical Cannabis Program Plant Count and Adequate Supply MUST be protected
from and kept entirely separate from any future Recreational Cannabis law, and this
should be written in the Rules in Regulations.
Issues such as access, police harassment, and the price and quality of medicine will still
be relevant to the patient community despite the adoption of a policy of legalization for
recreational use. The federal refusal to recognize the medical efficacy of cannabis causes
more harm and difficulty for patients than any failure by local or state governments to
adopt policies of legalization of cannabis for recreational use. Any system of
recreational cannabis regulation should not be built on the backs of
current medical cannabis laws.
The legalization of cannabis for recreational use is a separate issue from safe and legal
access to cannabis for therapeutic use. We caution policy makers against letting the
debate surrounding legalization of cannabis for recreational use obscure the science and
policy regarding the medical use of cannabis.
The State’s Medical Cannabis Program expansion is now “Medically Necessary”and the
State needs to allow the Department of Health to open the application process, the State
needs to increase the Licensed Non Profit Producer plant count, add more licensed
non-profit producers, in conjunction with other measures to ensure safe access to
medicine and to be compliant with the law. Currently there is Less Than ⅓ of a cannabis
plant per person in the medical cannabis program and 55% of Program LNPP’s can not
meet patient demand.
For ensuring safe access to all areas of the state of New Mexico and proper
administering of the Lynn and Erin Compassionate Use Act, by the New Mexico State
Department of Health can be achieved with “adequate supply” as follows:
Adequate supply of medical cannabis properly defined, structured, and increased.
1. Maximum quantity of usable cannabis increased to 425.243 grams
per 3 months ( 2.5 ounces every two weeks ).
Safe Access New Mexico ~ A Chapter of Americans For Safe Access
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2. Inclusion of empirical data for determining adequate supply for
varying amounts cannabis plant material needed to manufacture
different forms of medical cannabis medicine for proper dosage.
Example revisions to licensing requirements for the medical cannabis program LNPP’s
1. Plant count for patients & producers properly structured and
increased.
2. Cannabis CBD strains at ratio of; 1.5 thc (or lower) : 1 cbd (or
higher) not counted against patient/caregiver or LNPP allowable
plant count.
3. Clones and Cuttings provided to qualified patient / caregiver with a
PPL by a LNPP’s not counted against LNPP allowable plant count.
4. Plant Count that is based on ratio of patients to serve AND
inclusion of empirical data for varying amounts cannabis plant
material needed to manufacture different forms of medical
cannabis medicine.
a. Patient / Caregiver PPL plant count increased to allow for 6
immature seedlings /clones / cuttings, 6 plants in vegetative
stage, and 6 plants in flowering stage for a total of 18
cannabis plants.
b. The addition of Cooperative/Collective PPL’s (Example
Below)
Washington State Medical Cannabis Program Cooperatives (Established 7/2016)
Medical cannabis cooperatives allow up to four medical cannabis patients or their
designated provider to join together to grow cannabis for the patients’ personal use.
Every member must be entered into the medical cannabis authorization database and
have a medical cannabis recognition card. The total number of plants authorized for the
participants may not exceed 60 plants.
Cooperatives must register with the Washington State Liquor and Cannabis Board
(WSLCB) and follow all regulations.
Cooperative members may ONLY:
●
●
●
●

Be in a cooperative if they have a valid medical cannabis recognition card.
Form a four member cooperative.
Participate in a cooperative if they are at least 21 years of age.
Grow up to the total number of plants authorized, with a maximum of 60 plants.
Safe Access New Mexico ~ A Chapter of Americans For Safe Access
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● Belong to one cooperative.
● Grow plants in the cooperative and not anywhere else.
● Use the cannabis and its products, and not sell or give away cannabis or cannabis
products to anyone who is not in the cooperative.
A cooperative must be:
● Located at one of the member’s homes or personal property.
● Limited to one cooperative per tax parcel.
● Enclosed by an 8-foot fence, if outdoors, and cannot easily be seen or smelled.
Learn more with Washington’s Collectives: A Patient's Guide to Medical Marijuana
Cooperatives (PDF).

“Section 2. PURPOSE OF ACT.—The purpose of the Lynn and Erin Compassionate Use
Act is to allow the beneficial use of medical cannabis in a regulated system for alleviating
symptoms caused by debilitating medical conditions and their medical treatments.”
The focus on cannabis policy in 2019 should be on the medical cannabis program
expansion, education about medical cannabis and the program, and protecting the
program like Governor Lujan Grisham promised.
Medical cannabis patients in New Mexico deserve safe access to their medicine at ALL
schools before the state legalizes cannabis for other people to party with in a
recreational market.
Medical cannabis patients in New Mexico deserve safe access to medical cannabis in
hospitals and medical facilities, like little kids going through the horrors of cancer
treatment at UNM, before the state legalizes recreational cannabis use.
Medical cannabis patients in New Mexico deserve safe access to medical cannabis in
hospice care facilities and senior retirement communities before the state legalizes
cannabis for other people to have fun with recreationally.
Our Military Veterans and First Responders deserve safe and equal access to medical
cannabis before the state legalizes cannabis for other people to party with.

Safe Access New Mexico ~ A Chapter of Americans For Safe Access
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Any state educational institution of higher learning should have safe access to research
medical cannabis and the state’s medical cannabis program before legalization ruins
that potential research.
All doctors and prescribing medical professionals in the State of New Mexico should
have safe access to recommend the use of medical cannabis to their patients or patient's
caregiver before recreational cannabis legalization.

The public comment provided above was derived from the following Sources:
1. Petition: Medical Treatment; Adequate Supply: LNPP Plant Count Increase |
http://lecuanmmcpmcabpetitions.blogspot.com/2017/09/petition-lnpp-plant-co
unt-increase.html | By Safe Access New Mexico
2. Petition Introduction: Requesting for the Medical Treatment; Adequate Supply:
Remove CBD from Plant Count |
http://lecuanmmcpmcabpetitions.blogspot.com/2017/03/petition-introductionrequesting-for.html | By Safe Access New Mexico
3. “Patient's Guide to CBD”. The Patient’s Guide to CBD is a comprehensive
resource that covers a wide range of topics, including, available forms for use,
what to look for on package labels, how to read a certificate of analysis, how CBD
interacts with the endocannabinoid system, the current state of research, the
compound’s legal status, and how to talk to one’s doctor about CBD.
[https://www.safeaccessnow.org/patientscbd]
4. Americans For Safe Access [http://www.safeaccessnow.org/policy shop]
5. Stith, S. S., Vigil, J. M., Brockelman, F., Keenan, K., & Hall, B. (2018).
Patient-reported symptom relief following medical cannabis consumption.
Frontiers in Pharmacology, 9, 96.
[https://www.frontiersin.org/articles/10.3389/fphar.2018.00916/full]
6. Colorado Medical Marijuana Program
[https://www.colorado.gov/pacific/cdphe/medicalmarijuana]
7. Colorado Department of Revenue- An assessment of physical and
pharmacokinetic relationships in marijuana production and consumption in
Colorado
[https://www.colorado.gov/pacific/sites/default/files/MED%20Equivalency Fi
nal%2008102015.pdf]
8. Cannabis Yields and Dosing by Chris Conrad (court qualified cannabis expert)
[http://chrisconrad.com/],
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9. Hawaii Medical Cannabis Program-Medical Marijuana Dispensary Task Force
Study 2015 [http://files.hawaii.gov/auditor/Reports/2014/14-12.pdf]
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Andrea Sundberg
NM Department of Health
Medical Cannabis Program
P.O. Box 26110
Santa Fe, NM 87502-6110
MCP.comment@state.nm.us
July 11, 2019
Re:

Comments on Proposed Rules

Dear Department of Health,
The purpose of this letter is to provide comment upon proposed amendments to various
rule sections of the Department’s Medical Cannabis Program rules at Parts 7.34.2, 7.34.3, and
7.34.4 NMAC. This letter is presented on behalf of 13 licensed cannabis producers: Ultra
Health, PurLife, MJ Express-O, Sacred Garden, Natural Rx, Pecos Valley Production, Urban
Wellness, Southwest Wellness, Shift, Sandia Botanicals, Kure, G&G Genetics, and Red Barn
Growers, which represented over half (51.5%) of New Mexico’s medical cannabis industry in
the first quarter of 2019. The undersigned producers are a strong representation of the industry,
including those who are legacy license holders, new license holders, small producers, medium
producers, large producers, those located in the urban areas and rural locations.
7.34.4.7(YY) NMAC and 7.34.4.8(A)(2): Because of the Clone-Based Growing System, a
Limitation of 1,750 Plants Greater than 8-Inches Is, in Operation, a Hard Limitation of
1,750 plants
Because of the actual methods of cannabis cultivation used by producers in New Mexico,
a limitation of 1,750 plants greater than 8 inches is equivalent to an absolute limitation of 1,750
plants. The production methods of producers are explained further below, but the basic premise
is that producers grow from clones, not seeds.
Clones are typically taken from the mothering plant in cuttings of approximately 6
inches. Therefore, the beginnings of the plant—the part that is actually placed in a growing
receptacle—is already almost 8-inches high, which is the threshold for the plant limitation. The
cultivation directors of the various producers agree that it takes less than seven days for a
cannabis plant to grow from 6 inches to 8 inches in an indoor growing system. This growth
occurs within the context of an indoor growth cycle of eight weeks. A cannabis plant will thus
spend a very small proportion of its life being smaller than 8 inches.
An unlimited number of less-than-8-inches plants will thus provide only a negligible
amount of growth capacity and will not meaningfully or appreciably add to the capacity of 1,750
plants. Although DOH may believe allowing an unlimited number of less-than-8-inches plants
will significantly increase capacity, the cultivation practices described above refute that belief.
The time that a cannabis plant is less-than-8-inches is, practically, de minimis. Therefore, adding
an unlimited amount of plants less-than-8-inches is also only, practically speaking, a de minimis
contribution to overall capacity.

Because the practical contribution to capacity of plants-less-than-8-inches is so minimal,
the 1,750 figure is, in operative effect, a hard limitation of 1,750 plants. A limitation of 1,750
plants larger than eight inches is a limitation of 1,750 plants, period.
The Department of Health’s internal study report, prepared by Freedman & Koski,
viewed the plant count from the perspective of plants per year, broken down into three-month
intervals. The internal study assumes an average of four “harvests” per year, or a turnover of
four times per year (whether harvests are timed every quarter or are done on a rolling basis). This
idea of turnover means that under DOH’s reasoning, a plant count limitation for an entire year
will be the plant count limitation times four. Therefore, under DOH’s reasoning, the proposed
rule “allows” the harvesting of 7,000 plants per producer per year (1,750 times four turnovers).
Additionally, it is apparent that DOH used the same idea of turnovers when evaluating
the producer survey. The average number of plants reported by producers as sufficient was
3,016 (see Medical Cannabis Survey of Producers, page 6). It seems DOH divided this number
by some kind of turnover factor to arrive at 1,750 plants. 3,016 divided by four is not 1,750, but
the idea of some turnover coefficient does seem to drive the reduction of 3,016 to 1,750. It
seems that DOH’s logic was that producers believe harvesting and actually cutting down 3,016
plants per year would be sufficient.
However, DOH’s assumption that the 3,016 number should be divided based on plant
turnover is unsupported by the survey. It is true the survey asked how many plants “per year”
producers believe would be sufficient. However, neither the survey question nor the survey
results specify if producers understood “per year” to mean “actual number of plants cut down
and harvested per year” or “number of plants kept in circulation.” DOH is making an
unsupported leap from the 3,000-plants-per-year figure to the 1,750 figure because it assumes,
without support, that producers answered with the number of plants actually cut down, rather
than the number of plants kept in circulation on a rolling basis.
Without more information on how the producers understood the question they were
asked, DOH’s turnover-factor reasoning is unsupported, arbitrary, and capricious.
Likewise, Freedman & Koski’s practice of factoring in some turnover coefficient is not
industry standard. Industry standard, as well as the statutory schemes of the majority of states
with plant counts, do not assume or pretend that there is a standard turnover coefficient or
constant. Rather, they measure plants on the number in constant circulation and re-circulation.
Additionally, DOH’s analysis is overly simplistic because it is based on achieving only
sufficiency, not optimization. DOH’s analysis is based upon the program achieving the very
bare minimum: patients being able to buy enough of the few products that are offered. DOH’s
analysis is not based upon the program achieving optimization and improvement, wherein
patients are able to buy enough of the product they actually need at an equitable price. In fact, the
stated purpose of the Lynn and Erin Compassionate Use Act is to provide for the beneficial use
of medical cannabis.

“The statute provides for ‘beneficial use,’ and if patients cannot obtain cannabis from
regulated sources in an amount which is actually beneficial, then the statute is an illusion. The
specific mention of ‘beneficial use’ in the statute signals the statute intends to build a system
where cannabis is not just available in a theoretical sense – as in, each patient gets access to one
gram per month at $100 per gram – but is available in an amount which can benefit patients,”
Judge David K. Thomson wrote in his final order, attached as Exhibit A, over the plant count
lawsuit which initiated the Emergency Rulemaking process over the plant count (D-101-CV2016-01971, Final Order entered November 1, 2018, page 51). “DOH impermissibly reads into
the statute its style of regulation that in fact impedes on its statutory mandate to ensure an
adequate supply,” (D-101-CV-2016-01971, Final Order entered November 1, 2018, page 11).
The patient survey measured only what patients are actually purchasing, rather than what
they would like to purchase, and rather than what they would purchase under better
circumstances. The survey reported on purchasing patterns within a constrained marketplace,
rather than the demand that would result in an open marketplace. Therefore, it is not a true
reflection of demand—it is a reflection of patient demand in a market relatively devoid of choice.
The patient survey results stated “there are many customers who feel there is a need for a
greater variety of products,” and patients indicated “there needs to be a greater variety and
supply of products” (Survey Results of Patients, page 5). It is impossible for patients to report
how much of a non-existent product they purchase, and this need for more variety will not be
reflected in survey results reporting how much patients actually purchase. The Freedman &
Koski recommendations do not take this need for more variety into account; it is based only on
actual purchases, not the needed purchases that would take place in a marketplace with more
variety and choice.
Page 10 of the patient survey response report lists “Number of grams of cannabis flower
or bud purchased in a typical month.” The report also lists grams of concentrates, edibles, and
topicals purchased. This is one of the blindspots of DOH’s analysis—it measures only what
patients can purchase. It does not measure what patients need to purchase or would purchase in
a marketplace responsive to their needs.
Another blindspot in DOH’s analysis is that it does not measure demand being lost to
Colorado. The patient survey results indicate many patients are going to Colorado to purchase
cannabis—and thereby risking criminal prosecution for carrying cannabis over state lines. Page
37 of the patient survey report recites comments from patients that “The prices are too high
compared to Colorado. They also have a better selection and a better set up and customer service
in Colorado” and “Colorado has better choice and better prices.”
The undersigned producers do not believe that any patient should have to risk carrying
cannabis over state lines. The undersigned producers believe that New Mexico’s medical
cannabis program should achieve optimization and sufficient functionality so that no New
Mexico resident ever has to risk criminal prosecution for inter-state movement of cannabis.
The Freedman & Koski recommendations do not take into account this demand lost to
Colorado, or that the New Mexico supply should strive to meet that demand. Again, the

Freedman & Koski recommendations are based upon actual purchases, rather than the silent and
invisible demand driven by the current failures of the marketplace.
Furthermore, the patient survey reported that 48% of patients “say they would purchase
more cannabis or cannabis derived products” in a 90-day period. Again, this extra demand is not
reflected in the Freedman & Koski recommendations.
The distortion of the survey data is also seen by responses from both patients and
producers about lack of variety, lack of specific products, and need for more specialization. The
producer survey says 68% of producers “say patients request medical cannabis products that they
do not produce, such as specific types of concentrates, strains, and vapes, as well as CBD
products and inhalers” and 68% of producers “say there are certain medical cannabis products
they would like to produce more of, but cannot (Producer Survey Report page 5).
The producers are caught in a Catch-22. They cannot provide the right mix of variety to
satisfy patients because they do not have enough plants to figure out the proper mix of variety to
satisfy patients. The undersigned producers very much desire to respond qualitatively to
individual patient needs and requests, but they cannot do that when all of their capacity goes to
satisfying quantity.
In order to achieve a quality program, a program where producers can provide variety,
and a program that loses no demand to Colorado or to illegal sources, producers must have a
buffer zone—a zone in which they can experiment with different products, a zone in which they
can recapture those patients lost to Colorado, and a zone in which they can learn which products
patients actually need. Producers cannot learn which products patients actually need until they
create those products and put them on the shelf.
Additionally, the undersigned producers very much desire to improve the quality of their
products, and quality will not be improved when all of supply is being used to meet the bare
minimum of demand. In an ideal market, the producers would choose the best quality products
to place on shelves and would destroy sub-optimal products. Overtime, this process would result
in refinement of plants (choosing the best quality plants and re-cultivating those from clones).
Overtime, as quality is improved, the quantity of plants needed might actually decrease.
However, if producers cannot have the buffer zone to improve quality, there will not be the
refinement that could optimize New Mexico’s medical cannabis program.
In short, the plant limitations mentioned in DOH’s analysis are overly simplistic and do
not capture the latent or silent demand that obviously exists. DOH’s own survey reports indicate
latent and silent demand in terms of variety, in terms of patients purchasing greater quantities, in
terms of products not yet produced, and in terms of demand lost to Colorado and other nonprogram sources. Therefore, the figure in DOH’s analysis—that there is a demand of 543.46
plants-per-producer for a three-month period—cannot be considered an accurate measure of true
demand.
The undersigned producers believe DOH should not simply attempt to achieve the bare
minimum amount of sufficiency to provide gross quantity. Rather, DOH must attempt to achieve

optimization of the program, where producers are able to meet quantity measures and quality
measures and provide the variety patients need. To achieve optimization, the plant count must
be above the figures supplied in DOH’s internal recommendations.
This is where DOH fails to understand or appreciate Dr. Kelly O’Donnell’s demand
model. The Freedman & Koski analysis seemed perplexed by Dr. O’Donnell’s analysis, but Dr.
O’Donnell takes into account the latent demand, invisible demand, and need for greater variety.
This is why she recommends 5,000 mature plants. Furthermore, Dr. O’Donnell takes into
account future patients, which Freedman & Koski do not. Dr. O’Donnell’s report is attached
here as Exhibit B.
Indeed, the exclusion of future patients from the Freedman & Koski analysis is another
large blindspot. The Legislature recently added two qualifying conditions which will likely
result in thousands of patients added to the program: autism and opioid use disorder. It is
puzzling that DOH’s analysis would not account for future growth.
It is also worth noting that although Freedman & Koski express puzzlement over
Dr. O’Donnell’s methods, no effort was made to contact Dr. O’Donnell for
clarification. Instead of attempting to better understand Dr. O’Donnell’s recommendations, the
Department’s consultants chose to draw erroneous conclusions from the misinterpretation of Dr.
O’Donnell’s data and attribute their inability to replicate her results to errors in her analysis
rather than their own lack of diligence
The undersigned producers believe it is prudent to account for future growth sooner
rather than later. To achieve optimization of the program and to account for future patient
growth, the plant count must be above the figures supplied in DOH’s internal recommendations.
To not do so would be a dereliction of DOH’s responsibility by statute to run, manage, and plan
for the future of the program.
The judicial order that provoked the present rulemaking set out several requirements for a
plant limitation. The final order stated, “Further any plant count, and certainly the 450 plant
count, it may not be simply based on outdated and unrelated data in such a manner and means as
to violate the Legislature’s directive to provide an adequate supply” (D-101-CV-2016-01971,
Final Order entered November 1, 2018, page 50). The order also stated, “the remedy would be
to strike the 450 figure and remand to the Department for further proceedings to construct a
quantity limitation which ensures producers can respond to patient demand” (page 53) and DOH
“must make sure its decision is neither arbitrary nor capricious” (page 8).
If the plant limitation is, in operative reality, 1,750 plants, the limitation is not adequately
based on recent and relevant data, and it is arbitrary and capricious. The data DOH has available
to it are the survey results and Dr. O’Donnell’s report and research. Those data support a figure
of 3,000 plants for current patients in order to achieve optimization of the program, and 5,000
for the growth expected to occur in the coming years.

The producers propose a plant limitation based on flowering/non-flowering plants: 5,000
flowering and unlimited non-flowering plants (the difference between flowering and nonflowering will be explained further below).
Typically, in an indoor growth system, a plant will spend about half of its life in a nonflowering stage. Therefore, allowing unlimited numbers of non-flowering plants would provide
considerable added growth capacity over the amount of mature plants. A limitation of 5,000
flowering plants would be much closer to the survey results and Dr. O’Donnell’s report.
7.34.4.7(YY) NMAC and 7.34.4.8(A)(2): A Plant Limitation Based on “Seedlings” versus
“Non-Seedlings” Is Irrational, Not Based on Evidence, Not Based on Actual Practice of
Producers, Not Informed by Actual Agricultural Practices, Arbitrary, Capricious, and
Contrary to Law
The proposed amendments change the definition of “seedling” and limit producers to
possession/cultivation of “1,750 plants, not including seedlings.” The definition of seedling is “a
cannabis plant that has no flowers and that is less than eight (8) inches in height.”
This definition of seedling and the plant limitations’ distinction between “seedlings” and
non-seedlings bears no rational relationship to the actual production practices of New Mexico
Top Organics-Ultra Health and many other licensed producers. An understanding of actual
cultivation practices is necessary to formulate a workable and appropriate plant limitation.
Most producers in New Mexico do not grow from seeds; they grow from clones.
Attached as Exhibit C here are affidavits from producers attesting to their cultivation practices.
Clones are cuttings made off of mature plants. Clones are used for a variety of reasons instead of
seeds: 1) there is a shorter timespan from clone to maturation than there is from seed to
maturation; 2) with clones, producers can ensure an exact genetic match to the mother plant, so
the producer already knows the characteristics of the new plant; 3) there is no need to “sex” the
new plant, because the clone will be the same sex as the mothering plant (and of course,
producers are aiming for female plants, as the female plants are the ones that flower); 4)
producers can ensure better quality control over a clone; with a seed, the producer must wait to
find out the characteristics of the plant.
Growing from clones ensures the producer can constantly and consistently refine the
cultivation of cannabis plants and cultivate the healthiest, most effective plants whose chemical
characteristics are known. This quality control ultimately increases patient satisfaction, as it
allows more targeted, scientifically-based medicine practices. Additionally, it decreases adverse
events, as patients are not taking a chance on a plant strain they do not know.
Many patients ask for or are devoted to a particular “strain.” Producers maintain strain
integrity by using clones and cuttings. If seeds are used, the plant ceases to be of a particular
“strain,” because of genetic variation that happens during sexual reproduction. Therefore, clones
are essential to patient satisfaction

Clones, when they are cut from the mothering plant, are already approximately 6 inches
high. Cutting any less than that amount from the mothering plant may decrease the clone’s
potential for survival and growth.
DOH must understand that “mature” plant is not the same as a “non-seedling.” Maturity
is not tied to the size of the plant; it is tied to flowering stage of the plant. Indeed, NMAC
7.34.4.7(Z) defines a “mature female plant” as “a harvestable female cannabis plant that is
flowering.”
The producers agree that “mature” is roughly synonymous with “flowering.” The
producers also agree that mature/immature and flowering/non-flowering is a meaningful
distinction that is informed by actual botanical/agriculture practices.
In contrast, seedling/non-seedling is not a meaningful distinction in the actual
circumstances of cultivation of medical cannabis. The “seedling” phase as defined by DOH
would last only a few days—from when the 6-inch clone is planted to when it passes the 8-inch
threshold. The non-seedling phase (based on the 8-inch threshold) would last four to eight
weeks. The more meaningful distinction is non-flowering/flowering, because the non-flowering
phase lasts approximately five to eight weeks, while the flowering phase lasts approximately five
to eight weeks.
This means that when DOH allows an unlimited number of seedlings, it does not
appreciably extend producers’ plant numbers, because a seedling will be a seedling for only a
few days—the time between when a 6-inch clone is planted to when it surpasses the 8-inch
threshold.
It appears DOH has differentiated between 8-inch “seedlings” and non-seedlings in the
hopes of finding a practical way to effectively count plants. This is nonsensical because DOH
has BioTrack and because producers must bar-code and track plants within the BioTrack system.
Second, as a practical matter, plants are not separated by size, but by maturation and light phases.
Cannabis plants are provoked into flowering through light deprivation. That is, in a greenhouse
the producers will systematically provide the plants with certain amounts of light, and these
amounts are specifically calibrated to provoke flowering.
The practical effect of this is that the plants ready to flower will be physically separated
from the plants not yet ready to flower; these two categories of plants will be physically
separated because they will receive different amounts of light each day. This means that as a
practical matter, DOH’s inspection duties would be equally served by differentiating between
flowering/non-flowering as differentiating between less than 8 inches/greater than 8 inches.
The size of a plant would only be an effective tool to assist with inspection in outdoor
growing areas, where the plants are not purposefully deprived of light and nature takes its course.
However, only a nominal number of the 35 licensed producers have outdoor grows.
Furthermore, when growing outdoors, all of the plants will be “seedlings” at the same time, and
all will be mature at the same time.

The judicial order that provoked the present rulemaking set out several requirements for a
plant limitation. The final order stated, “Further any plant count, and certainly the 450 plant
count, it may not be simply based on outdated and unrelated data in such a manner and means as
to violate the Legislature's directive to provide an adequate supply” (D-101-CV-2016-01971,
Final Order entered November 1, 2018, page 50). The order also stated, “the remedy would be
to strike the 450 figure and remand to the Department for further proceedings to construct a
quantity limitation which ensures producers can respond to patient demand” (page 53) and DOH
“must make sure its decision is neither arbitrary nor capricious” (page 8).
A plant count based upon a distinction between 8-inch seedlings and non-8-inchseedlings is arbitrary and based on unrelated data, because it evidences no real understanding of
the actual cultivation and agricultural practices of licensed producers.
An unlimited number of less-than-8-inch seedlings might provide an appreciable amount
of flexibility if producers were growing from seeds and the plants took weeks to grow from seed
to 8 inches. However, an unlimited number of less-than-8-inch seedlings does not provide an
appreciable amount of flexibility in plant count because the timespan during which a cannabis
clone will be less than 8 inches is less than ten days within a growth cycle of four to six weeks.
The differentiation between seedlings and non-seedlings is further shown to be arbitrary
by the lack of specificity in the definition of “seedling.” The definition of seedling is that the
plant is “less than eight (8) inches in height,” but this does not specificy whether the
measurement is made from soil to tip, from root to tip, or from ground to tip. This again shows
DOH’s lack of familiarity with actual cultivation practices of producers.
The producers propose instead that DOH adopt a plant limitation that distinguishes
between flowering plants and non-flowering plants. Producers should be allowed a certain
number of flowering plants plus an unlimited number of non-flowering plants. The producers’
recommendation is 5,000 flowering plants, which will be addressed further below.
This proposal preserves DOH’s ability to effectively monitor the program and
discourages any negative effects like diversion. The plant material that is subject to theft or
diversion is primarily the flowers of the mature/flowering plant, and to a much lesser extent the
leaves of a mature/flowering plant. This is because THC and CBD do not reach appreciable
levels in the plant matter until the plant is in its flowering stage. Therefore, a non-flowering
plant presents a vanishingly low susceptibility to diversion or theft.
7.34.4.8(B): The Provision for Increasing Plant Limitations for Individual Producers Is
Arbitrary and Capricious and Encourages Further Arbitrary Decisions by DOH
7.34.4.8(B) NMAC states DOH “may increase the cannabis plant limitation for a licensed
non-profit producer” by 500 plants if the producer “demonstrate[s] a need for the plant count
increase to meet demand for their qualified patients.” This increase cannot be made until 2021.

This provision is arbitrary and unworkable. First, it gives authority for increases to
“DOH;” it is unclear whether that means the Secretary, the Medical Cannabis Program director,
or some unidentified DOH employee.
When regulatory authority of this kind is vested, it should be made clear who has that
authority. The amorphous “DOH” is not enough; the authority should be vested clearly in the
Secretary, the Medical Cannabis Program Director, or some kind of panel.
Perhaps a better source of authority would be the Medical Cannabis Advisory Board,
which is a non-political group charged with ensuring the health—no pun intended—of the
program and its patients. Assigning authority for an increase decision to a group, rather than a
single bureaucrat, would better ensure the decision is based on science and data, rather than any
other reasons.
Additionally, the regulation problematically indicates the decision will be based in part
on “Any other information requested by the department.” Allowing DOH to request “any other
information” renders the process entirely arbitrary, and it also sets a dangerous precedent of too
much intrusion into producers’ internal business. Would this “any other information” include
salaries of workers, revenue, profit margins, sales strategies, trade secrets?
Another problematic feature is that the department is allowed to make its determination
based on whether the producers “inventory and average yield of usable cannabis is consistent
with current averages from other licensed producers.” This provision encourages collusion
between producers to achieve “consistency” with others.
This provision also discourages high performance and fails to reward high performers. If
producers must keep their yields consistent as to each other in order to gain more plants,
producers will have a perverse incentive to stagnate, rather than innovate. Collusion or
coordination between producers should not be encouraged, because that coordination tends to
discourage innovation and harm patients. An example is seen in the traditional pharmaceutical
market, where different manufacturers of insulin increased prices in lockstep; this coordination is
currently the subject of an anti-trust suit.
The undersigned producers, although united in these comments, believe that healthy
competition between them will better serve patients than coordination and collusion.
The producers do not believe this arbitrary increase of 500 plants is workable at all;
instead, the Department should simply commit itself to an annual or biannual survey of patients
and producers and should commit itself to regular review and revision of the plant limitations.
7.34.3.9; Patient Purchase and Possession Limits Are Arbitrary and Outdated
The proposed rules leave unchanged the patient purchase/possession limitation. Under
7.34.3.9 NMAC, patients may possess no more than “230 units…equivalent to 230 grams, or
approximately 8 ounces” within a three-month period. This section also effectively places a

purchase limitation on patients and producers, wherein a patient cannot purchase more than 230
grams per three-months.
This standard continues to be arbitrary and outdated. The use of units as a means of
measurement is unique to New Mexico. Every other state’s medical cannabis program regulates
purchase limits through more technical means of measurement (i.e. ounces, milligrams). The
‘calculation of units’ as described in Rule 7.34.3.9 NMAC, does not serve the medical cannabis
program well and is a common source of confusion for medical cannabis program participants. It
also creates logistical complications with BioTrack. A conversion from units to ounces is the
simplest, most timely, and cost-efficient solution for accurate tracking of transactions. It would
benefit the program, and the program’s patients, to have more accurate tracking and collect more
meaningful data.
As DOH knows, the medical cannabis program has undergone significant change in the
years since the program was first implemented in 2007. One of the most significant changes is
the expansion of available products. Whereas in 2007, most patients were simply purchasing the
unprocessed dried flower material to smoke, more and more patients now prefer more
sophisticated cannabis products, both smokable and non-smokable. For example, the medical
market in Colorado experienced a 100% increase in concentrate use between the years 2014 and
2017 (Orens, Light, Lewandowski, Rowberry , and Saloga, 2018, p. 23). For the purpose of
tracking purchases, supply of these products can be defined in terms of milligrams of dry weight
THC content, as is the industry standard. Milligrams are consistent with the avoirdupois ounce,
allowing for simple conversions and tracking.
Raising the purchase limits should increase incentive and accessibility for patients to
purchase from a lawful, regulated source. When patients are restricted in the regulated system,
from purchasing the quantities necessary to alleviate their symptoms, they have three options, (1)
suffer through their debilitating medical condition until they are able to visit a practitioner,
receive their statement, mail their statement to DOH, and await notice of an increase from DOH,
(2) purchase from the illicit market where they are not restricted by purchase limits, but risk
incurring criminal and civil penalties, and the potential to consume contaminated products, or (3)
purchase from a regulated market in another state that has higher purchase limits than New
Mexico, and risk federal drug trafficking charges upon returning to New Mexico as well as
criminal and civil penalties. Increased purchase limitations will resolve this accessibility concern
for patients, while also reducing DOH's administrative responsibilities.
Additionally, there seems no relationship or logic between the possession/purchase
limitation and the number of plants a patient may possess under a personal production license.
The rule changes propose to allow patients 16 plants, including four mature plants at a time. It is
likely that four mature plants would create more than 8 ounces of usable cannabis. The
prediction of personal growers achieving 8 ounces from four mature plants is highly
conservative; even an unpracticed personal grower would be highly likely to glean more than
two ounces per plant.
Thus, the rule changes create an inequity between patients who can grow their own plants
and those patients who must rely solely on purchases from producers. The personal production

licensees could very well end up with more usable cannabis than consumers are allowed to
purchase.
New Mexico’s patient purchase limitations are much more restrictive than those of other
states. As explained in the rulemaking petition previously submitted to DOH and reattached here
as Exhibit D, other states are significantly more generous in purchase limitations.
What’s more, the New Mexico Legislature passed a bill decriminalizing the possession of
cannabis during this year’s session. Adults in New Mexico who are in possession of up to one
half ounce of cannabis are now only punishable by a $50 fine. Thus, adults in New Mexico who
are non-patients are allowed to possess one half ounce – a substantial portion of the Medical
Cannabis Program’s patient purchase limits – at any given time without criminal prosecution. In
light of the passage of the decriminalization bill and the scant patient purchase limits in place
today, it is as though non-patients in New Mexico have more possession rights for cannabis than
those who are patients, who are going through the legal pathways to receive medical cannabis
care.
The producers suggest a patient purchase/possession limitation that is not less than 2.5
ounces per 14-day period, which is equivalent 16 ounces per 90-day period.
7.34.4.7(RR): The Definition of Qualified Patient Is Now in Conflict With the Statute, and the
Regulations Also Do Not Acknowledge Reciprocal Patients
The proposed rules leave unchanged the definition of “qualified patient,” even though
that definition is now in conflict with the amendments to the Lynn and Erin Compassionate Use
Act. As DOH knows, the Legislature in 2019 made changes to the Lynn and Erin Compassionate
Use Act. The stated purpose of the changes was “to expand eligibility.” The Legislature also
added a section stating “For the purpose of medical care, including an organ transplant, a
qualified patient’s use of cannabis pursuant to the Lynn and Erin Compassionate Use Act shall
be considered the equivalent of the use of any other medication under the direction of a
physician and shall not be considered to constitute the use of an illicit substance or otherwise
disqualify a qualified patient from medical care” (emphasis added).
This statement of purpose, the explicit normalization of medical cannabis as any other
medical treatment, and the plain language of the Act, supports recognizing that the Act now
allows non-residents to obtain registry identification cards.
The 2019 changes to the Act changed the definition of “qualified participant” from “a
resident of New Mexico who has been diagnosed with a debilitating medical condition…” to “a
person who has been diagnosed by a practitioner as having a debilitating medical condition….”
NMSA 1978 § 26-2B-3(V) (2019). By this change, the statutory requirement that a “qualified
patient” be a resident of New Mexico was abolished.
The law also now includes a definition for an entirely new type of participant in the
Medical Cannabis Program (“MCP”), a “reciprocal participant.” A “reciprocal participant” is “an
individual who holds proof of an authorization to participate in the medical cannabis program of

another state of the United States, the District of Columbia, a territory or commonwealth of the
United States or a New Mexico Indian nation, tribe, or pueblo.” NMSA 1978 § 26-2B-3(W)
(2019). This new category of participant is included in the law, presumably, because the law
now required the New Mexico Department of Health (“NMDOH”) to promulgate rules by which
participants in other states’ programs may participate in New Mexico’s MCP without the
requirement of registering as a “qualified patient.”
Principles of statutory construction dictate that no part of a statute may be rendered
superfluous (courts must interpret statutes “to avoid rendering the Legislature’s language
superfluous.” Baker v. Hedstrom, 2013-NMSC-043, ¶ 24, 309 P.3d 1047); therefore, it is
important that there are two different definitions for “qualified patient” and “reciprocal
participant.”
That is, if there are two different terms, they must mean different things. This is seen in
the definition of “registry identification card,” which is “a document that the department issues
to a qualified patient…” but not to a “reciprocal participant.” This indicates a “reciprocal
participant” is a separate category than “qualified patient.”
These definitions should be included in the regulations so that the regulations and statute
are harmonized. Moreover, the definitions should be included to clarify that non-New-Mexicoresidents may obtain registry identification cards and purchase from New Mexico dispensaries.
Now, by arguing that out-of-state residents should have medical cannabis privileges in
New Mexico, the producers are not arguing for or encouraging cross-state trafficking. The Lynn
and Erin Compassionate Use Act (“the Act”) and the entire body of all other laws of the State of
New Mexico clearly, plainly, and obviously require that all consumption of cannabis pursuant to
the Act occur exclusively within New Mexico, and that no inter-state movement of cannabis
occur. The Act now includes a definition for “cannabis consumption area,” which is “an area
within a licensed premises approved by the department where cannabis may be consumed that
complies with rule as established by the department.” The Act also now states, “The department
shall allow for the smoking, vaporizing and ingesting of cannabis products within a cannabis
consumption area on the premises if: (1) access is restricted to qualified patients and their
primary caregivers; (2) cannabis consumption is not visible from any public place or from
outside the cannabis consumption area; and (3) qualified patients who consume cannabis on the
premises have a designated driver or other means of transportation consistent with current law.”
This provision for cannabis consumption areas indicates intent to allow nonresidents to
enter New Mexico, consume medical cannabis in a safe and monitored location, and then leave
with a designated driver. While the consumption areas could also benefit New Mexico residents
who lack a safe place to consume medical cannabis (such as those who live in federal housing),
the consumption areas also clearly benefit nonresidents.
From a practical perspective, this provision appears designed to particularly cater to the
needs of Texas residents. Both Arizona and Colorado have robust medical cannabis programs,
and therefore Arizona and Colorado residents would not need to cross into New Mexico,
consume cannabis, and cross back out. Arizona and Colorado residents could also obtain

reciprocity provisions, because Arizona and Colorado’s medical cannabis programs cover a
broad range of medical conditions.
In contrast, Texas does not have a full medical cannabis program; it allows very limited
use of CBD for people with epilepsy and a few other medical conditions (Texas recently did
expand its program, but access is still limited to seven conditions and patients may only obtain
CBD products).
Many New Mexico communities have robust and fruitful relationships with Texas towns
across the border. Texas residents living in places like El Paso and Amarillo and Lubbock
regularly cross into New Mexico to obtain other goods and services, and so residents of these
areas could also cross into New Mexico, consume medical cannabis, and return home. This is
precisely what the Legislature appears to expect to occur with both the reciprocity provision and
the nonresident provision.
The Department need not, and should not, encourage people to transport cannabis over
state lines. And indeed, licensed producers may choose to place their own limits on sales to outof-state residents. Of course, it is the producers and the nonresidents who ultimately take the
risks here, but they do so of their own volition.
In the over 10 years that New Mexico’s medical cannabis program has existed, no
licensed producer has been the subject of any criminal or disciplinary action for diverting
cannabis or contributing to criminal activities. In contrast, New Mexico’s licensed producers are
professional, responsible, and focused every day on serving the needs of patients. The producers
are capable of weighing potential costs and benefits and deciding whether to sell to nonresidents,
and in what manner.
Likewise, it is the nonresident who takes the risk of entering New Mexico to consume
medical cannabis. Certainly, DOH can use its resources to educate nonresidents about those
potential risks and to advise nonresidents to think carefully about the choice.
The producers argue that the definitions section of the regulations should be amended to
include the new, statutory definitions of “qualified patient” and “reciprocal participant.”
7.34.4.8(A)(1), 7.34.4.8(A)(1), 7.34.3.9: There Is No Logical Relationship Between Personal
Production Limitations, Adequate Supply, and Producer Plant Limitation
There are three rules that, in a logically-designed system, should relate to each other.
These three rules are the adequate supply, the personal production limitations, and the producer
limitations.
The proposed rules change how many plants a personal production licensee can possess:
four mature female plants plus twelve seedlings/male plants. The undersigned producers predict
that a personal production licensee of average competence could obtain at least two ounces of
usable cannabis per mature plant—two ounces of cannabis per mature plant is a very
conservative prediction, even taking into account the skill level of personal licensees. Thus,

personal production licensees are effectively deemed to have “enough” cannabis at 8 ounces per
harvest.
This is the same number in the adequate supply rule, 7.34.3.9, which limits possession
and purchase to 8 ounces every three months.
If DOH’s rules are consistent that personal production licensees have “enough” cannabis
at 8 ounces per harvest, and that all patients have an adequate supply at 8 ounces per 90 days,
then one would expect the producer plant count to be somehow based on that same number: 8
ounces per patient per 90 days.
However, there is no evidence whatsoever that the producer plant limitation is based
upon the 8 ounces per 90 days per patient figure. If the producer plant limitation was based upon
the 8 ounces per 900 days per patient figure, then one would expect some reference to average
yields expected of producers, but there is no such reference.
It is nonsensical for DOH to define—twice—what an adequate supply is for patients, and
yet have the producer limitation bear no relation to the adequate supply figure.
Furthermore, when defined by plants instead of ounces, the lack of logic is even more
apparent. The personal production limitation of four mature plants indicates that DOH believes
four mature plants will bear enough usable cannabis for one patient during the particular duration
of a harvest cycle.
However, that logic is not extended to the producer limitation. If four mature plants is
“enough” per patient per a 90-day harvest cycle, then the ultimate plant limitation for producers
should be a derivation of 4 plants multiplied by the number of patients in the program. The 90day period does not exactly match with a typical sixteen-week indoor grow cycle, but they are
somewhat in the same time range.
Currently, the program has more than 70,000 patients, not even counting those who will
enter the program now that autism and opioid use disorders are qualifying conditions. 70,000
patients times 4 mature plants equals 280,000 mature plants per 12 weeks—nowhere near the
61,250 plants allotted in total to 35 producers who grow on a sixteen-week cycle.
In essence, DOH is saying one thing in one part of the regulations—that 4 mature plants
is an adequate supply of cannabis for a personal production licensee—and then entirely ignoring
that thing in another part of the regulations.
Plant limitations between producers and personal production licensees should, logically,
be based on the same universe of data and same universe of assumptions and presumptions. It is
true that commercial producers would likely achieve a higher yield-per-plant, but DOH has
shown no data and provided no explanation that would explain the discrepancy between 4mature-plants per patient in one section and 1,750 plants for producers in another section.

The producers argue that producer plant limitations should be based on the same 4mature-plants-per-patient figure that the personal production license limitation is based on.
7.34.4.8(W): the Fee Schedule Is Exorbitant, Will Harm Small Businesses, Will Drive Up
Patient Prices, and Is an Unconstitutional Tax
7.34.4.8(W) sets out the fee schedule for the operation of licensed producers. It states
that producers shall submit a “non-refundable license fee…of: $40,000 for the first 500 cannabis
plants…$5,000 for each additional increment of 50 cannabis plants above 500 and up to a
collective total of 1,000 cannabis plants; and $6,000 for each additional increment of 50 cannabis
plants above 1,000.”
These fees are exorbitant and will harm small businesses. Additionally, they are so high
as to constitute an unconstitutional tax. The high fees will also drive up prices for patients.
The new fee schedule begins at $40,000 per year for 500 plants. The fee would be
$90,000 per year for 1,000 plants, and $180,000 for 1,750 plants. These fees are a 11.1%
increase over current fees for the same number of plants. It is not apparent from the proposed
rules why DOH needs an increase of 11% to manage the program. DOH has not indicated any
plans to license more producers, and it has again proposed a fixed plant limitation. It is not
apparent what increased regulatory burdens would justify the increase in licensure fees.
DOH must view these numbers in the context of producers’ tax situation. Producers
cannot take the same tax deductions that virtually all other small businesses take. Primarily,
producers cannot deduct their expenses from federal income taxation, because of the Internal
Revenue Code’s 280(E) provision. Currently, New Mexico also disallows producers from taking
standard expense deductions from state income tax, although that ruling by the Department of
Taxation and Revenue is under legal challenge. Producers are thus subject to very heavy income
taxation.
Additionally, producers are not currently allowed to take the Gross Receipts Tax
exemption for prescription drug sales, although that ruling is also under legal challenge.
The revenue of producers may appear very high, but this revenue is subject to heavy tax.
The lack of tax deductions and exemptions somewhat distorts the perception of cannabis
producers’ revenues and profits. While revenues may appear high, the profit margins of
producers are far, far smaller.
If producers have to pay these very high licensing fees, they will have to pass the fees on
to consumers. One of the issues that arose quite prominently in case D-101-CV-2016-01971 was
customers being driven to the black market because of price. Many patients are on fixed
incomes or lower incomes, and if producers cannot offer products at an affordable price, patients
will go to the black market, and then the very purpose of the Compassionate Use Act will again
by stymied. Producers must be encouraged and incentivized to lower prices and to maintain
prices where patients can meaningfully afford product.

Furthermore, the $40,000 beginning fee will simply price smaller producers out of the
market. Additionally, if DOH plans to license new producers, the $40,000 will be a very
significant barrier to entry. New entrants into the market already face restricted access to capital
and enormous startup costs (land, equipment, employees), and the $40,000 entrance fee is
another barrier.
Furthermore, while DOH has labeled the licensing fees as “fees,” they cross the line into
unconstitutional taxes. Only the Legislature may levy a tax, and because of this separation-ofpowers principle, courts closely watch when fees become effective taxes.
“Generally, a ‘fee’ is a charge intended to defray, in whole or in part, the expense of
regulating or providing a service, benefit or privilege.” New Mexico Mining Ass’n v. New
Mexico Mining Comm’n, 1996-NMCA-098, ¶ 22. A “regulatory fee must not exceed the amount
reasonably necessary to cover the costs of performing or regulating the matter in question.” Id.
at ¶ 23. If the fee exceeds the amount reasonably necessary to cover the costs of regulation, then
it has effectively become a “tax.”
Theoretically, the lowest possible amount DOH could collect from the fees is $1.4
million ($40,000 times 35 producers). In actuality, DOH has previously collected approximately
$2.9 million per year in licensing fees, and this figure is unlikely to decrease.
To make this a permissible “fee” rather than an impermissible “tax,” DOH would have to
show that its costs of regulating the Medical Cannabis Program are more than $3 million per
year. If this issue were legally challenged, the producers would seek evidence of DOH’s actual
operational costs.
It is interesting to note the difference between DOH’s management of medical cannabis
and the Department of Agriculture’s management of hemp. Hemp growers must pay an
application fee of either 1) $750 plus 75 cents for each square foot of indoor growing area; or 2)
$650 plus $4 of outdoor growing area. The Agriculture Department also employees trained and
specialized horticulturalists who will physically inspect hemp growing areas to ensure the plants
do not contain unlawful concentrations of THC. There is no limitation on the number of hemp
growers.
In contrast, DOH’s primary costs are staff, software licensing/support, and data
management. DOH employs no specialized staff needed to make inspections, and DOH limits
the number of producers.
The producers propose the following alternative fee schedule: a base of $30,000 per year
and no more than $100,000 per year for any number of plants.
7.34.4.23(B)(3): The Quarterly Report Requirements Are Onerous and Bear No
Relationship to Producer Practice

7.34.4.23(B)(3) now requires producers to submit reports on a quarterly basis, and those
reports must contain 22 separate pieces of information. By regulation, DOH is now requiring a
very detailed quarterly report from producers, with a significant number of pieces of information.
While the producers agree that DOH should collect data and should be informed by data
in making decisions, many of the reporting requirements are redundant. Producers already enter
an astonishing amount of information into BioTrack, but the regulation makes it appear that
DOH has not yet obtained the ability to pull that information from BioTrack.
It is the producers’ understanding that DOH has access to all information in BioTrack,
and therefore the producers cannot understand having to provide this information essentially
twice. The pieces of information that should be included in a quarterly report should match
categories in BioTrack, or a BioTrack report/spreadsheet should be acceptable in lieu of a
quarterly report.
Preparing quarterly reports in the manner suggested by this regulation would be onerous,
would require significant employee time, and would further drive up consumer prices.
The Proposed Regulations Do Not Have a License Fee Provision for Manufacturers
Here, the comment is not on the regulations are proposing, but what is missing from the
proposed regulations. Generally speaking, the regulations treat producers inequitably as
compared to manufacturers.
The principle example of this is in the licensing fees. Producers are now expected to pay
$40,000 as a base, $90,000 for 1,000 plants, and up to $180,000, and yet manufacturers still have
no listed licensing fee—they only have a nominal application fee.
The 2019 changes to the Lynn and Erin Compassionate Use Act do require DOH to
promulgate rules setting licensing fees for manufacturers as well as producers. A new statutory
section states, “by December 20, 2019, the secretary of health shall adopt and promulgate rules
to establish fees for licenses for cannabis producers, cannabis manufacturers, cannabis
couriers…”
It is unfortunate that DOH did not think to promulgate these regulations now, in this
round of regulations. The statute now treats manufacturers as another class of licensee, and fees
should be charged commensurate with that status.
7.34.4.7(FF) and 7.34.4.8(A)(2): Producers Do Not Have to Be Non-Profit
7.34.4.7(FF) NMAC proposes to add the definition “non-profit producer,” which is
defined as “a New Mexico corporation that has been designated as a non-profit corporation by
the New Mexico Secretary of State, that has been licensed by the department to produce medical
cannabis in the state of New Mexico.” 7.34.4.8(A)(2) states DOH may license “a non-profit
producer.”

The requirement that cannabis producers be non-profit corporations is inconsistent with
the statutory language. In 2019, NMSA § 26-2B-3 was amended to add the terms “cannabis
producer” and “licensed cannabis producer.” However, the Compassionate Use Act has never
and still does not say “non-profit” anywhere. The statute has never and still does not require
producers to be non-profit corporations. There is no statutory support for DOH’s requirement
that producers be non-profit.
Furthermore, there remains unequal treatment of producers as compared to
manufacturers, couriers, and laboratories, none of which are required to be non-profit
corporations. This distinction may violate equal protection principles. “Like its federal
equivalent, [Article II, Section 18 of the New Mexico Constitution] is essentially a mandate that
similarly situated individuals be treated alike, absent a sufficient reason to justify the disparate
treatment.” New Mexicans for Free Enterprise v. City of Santa Fe 2006-NMCA-007, ¶ 46, 138
N.M. 785, quoting Wagner v. AGW Consultants, 2005-NMSC-016, ¶ 21, 137 N.M. 734. Where
an ordinance does not “impact or involve fundamental rights or suspect classifications,” the
standard to be applied is rational basis. Id. Under that standard, the “classification, in order to
be legal, must be rational; it must be founded upon real differences of situation or condition,
which bear a just and proper relation to the attempted classification, and reasonably justify a
different rule.” Id. at ¶ 49, quoting Burch v. Foy, 62 N.M. 219, 224, 308 P.2d 199, 202 (1957)
(italics in original).
The producers propose that7.34.4.7(FF) NMAC be eliminated entirely, that all references
to “non-profit” producer be eliminated from all regulations, and that a definition for “cannabis
producer” be added that is in accordance with the recent amendments to the Lynn and Erin
Compassionate Use Act, that is, a “cannabis producer” should be defined as “a person that is
licensed by the department to possess, produce, dispense, distribute and manufacture cannabis
and cannabis products wholesale or by direct sale to qualified patients and primary caregivers.”
7.34.4.7(FF): the Definition of Producer Is Not in Compliance With Statute
An additional problem with DOH’s proposed definition of “non-profit producer” is that it
does not match the statute. The undersigned producers believe the regulations should match the
statutory text so there is no mistake or disagreement between statute and regulations.
Additionally, the recently amended statute explicitly memorializes what activities a
licensed producer may lawfully do, and it would be very helpful if DOH recognized those
activities.
The Compassionate Use Act now defines “cannabis producer” as “a person that is
licensed by the department to possess, produce, dispense, distribute and manufacture cannabis
and cannabis products wholesale or by direct sale to qualified patients and primary caregivers.”
This definition is crucial for DOH to acknowledge because it sets out all the activities which a
producer may lawfully perform.
There is still ongoing confusion, disagreement, and miscommunication between
producers and DOH over wholesale activity. Some producers have received communications

from DOH prohibiting wholesale transactions between producers or between producers and
manufacturers. Likewise, some producers have received communications from DOH that seem
to discourage or question a producers’ right to manufacturer cannabis-derived products.
This rulemaking presents a chance to clarify these issues. The statutory amendment
clearly allows producers to manufacturer cannabis products and distribute those products
wholesale. Likewise, the producers can also dispense wholesale, presumably to other producers.
The producers believe a wholesale market of producer-producer and producermanufacture transactions can only benefit patients. Producers have developed niches in both
strains and in certain products. Manufacturers have also developed specializations.
Additionally, producers do sometimes experience supply problems, as anyone dealing with an
agricultural commodity will. Wholesale transactions ensure dispensary shelves do not go empty
for the “regular” customers who do have customary dispensaries.
There is no good reason not to include the statutory definition in the regulation; it is
simply good practice to ensure the regulations match the statutes. The producers suggest that the
term “non-profit producer” be eliminated, and that a definition for “cannabis producer” be added
that is in accordance with the recent amendments to the Lynn and Erin Compassionate Use Act,
that is, a “cannabis producer” should be defined as “a person that is licensed by the department to
possess, produce, dispense, distribute and manufacture cannabis and cannabis products
wholesale or by direct sale to qualified patients and primary caregivers.”
7.34.4.24: Disciplinary Actions and Fines Are Unauthorized, Unconstitutional, and
Arbitrary
The proposed 7.34.4.24 sets out a new system of disciplinary actions and fines.
The producers agree with DOH that reform is needed regarding disciplinary processes.
The producers also agree that whether a violation implicates public safety or not is a valid
criterion to consider in fashioning disciplinary penalties. However, the disciplinary penalties
proposed are unauthorized and unconstitutional.
First, the penalties are unauthorized. The regulation gives DOH the right to impose
monetary penalties/fines of up to $50,000, and the imposition of fines may occur without any
kind of pre-deprivation judicial or quasi-judicial inquiry. The New Mexico Supreme Court has
indicated that agencies need explicit statutory authority to impose fines and monetary penalties.
That ruling was made in Marbob Energy Corp. v. New Mexico Oil and Conservation
Com’n, 2009-NMSC-013, 146 N.M. 24. There, the Oil Conservation Division had regulations
that purported to give OCD the authority to assess fines and penalties on oil producers who
violated the Oil and Gas Act. The Supreme Court invalidated the OCD regulation because the
Oil and Gas Act itself gave authority to the Attorney General to assess fines and penalties. The
Oil and Gas Act itself did not give the authority to the OCD to assess fines and penalties.

Here, the Lynn and Erin Compassionate Use Act does not authorize any body to fine
producers or issue monetary penalties to producers. Importantly, the Supreme Court held in
Marbob that the OCD did not have implicit authority to issue fines: “The Commission argues
that the broad jurisdiction and authority given the Division in these sections to do whatever is
reasonably necessary to enforce the Act ‘is a clear and explicit delegation of jurisdiction of
penalty assessment cases.’ We disagree.”
If this issue is challenged in court, DOH will likely make this same argument: that it has
implicit authority to issue fines because it has authority to regulate the program. In Marbob, that
was not sufficient, which indicates it will not be sufficient in this context.
In light of Marbob, the Legislature recently amended the penalties provision of the Oil
and Gas Act. DOH should review this new provision of the Oil and Gas Act, because it
describes a fair process for dealing with violations by oil producers.
Under the new version of NMSA § 70-2-31, the Oil Conservation Division “may seek
compliance and civil penalties” against violators by 1) issuing a notice of violation; 2)
commencing a civil action in district court; 3) issuing at temporary cessation order (for no more
than 30 days) in instances of public health/safety dangers. The “notice of violation” must be
very detailed and must contain an opportunity to cure the violation. If the violation is not cured,
OCD may “hold a hearing and determine whether the violation should be upheld and whether
any sanctions, including civil penalties, shall be assessed.”
As to the amounts of penalties, NMSA § 70-2-31 limits the penalties to $2,500 “per day
of noncompliance” or, in the case of violations affecting public safety, $10,000 per day. In no
event can the penalty be more than $200,000.
Of course, the $200,000 figure is in the context of the oil and gas industry, where
producers make tens of millions, if not billions, in revenue, and are afforded very generous tax
treatment.
Even if DOH had the authority to issue penalties, its disciplinary system is incomplete
and unfair. The system allows DOH to issue penalties without any pre-deprivation process, it
does not provide for a notification and opportunity to cure, and it does not include a provision for
commencing an action in district court.
The producers recommend that if DOH has authority to issue fines and penalties, DOH
adopt a disciplinary structure like that in the revised Oil and Gas Act to ensure the fair treatment
of producers
As to the amount of penalties possible, DOH has created excessive fines in violation of
the Eighth Amendment. “The Eighth Amendment protects against excessive civil fines,
including forfeitures.” State ex rel. Foy v. Austin Capital Management, 2015-NMSC-025, ¶ 49,
quoting Hudson v. United States, 522 U.S. 93, 103 (1997).

“A fine is unconstitutionally excessive if (1) the payment to the government constitutes
punishment for an offense, and (2) the payment is grossly disproportionate to the gravity of the
defendant’s offense.” U.S. v. Mackby, 261 F.3d 821, 829 (9th Cir. 2001). “We have held that “a
civil sanction that cannot fairly be said solely to serve a remedial purpose, but rather can only be
explained as also serving either retributive or deterrent purposes, is punishment.” Id. at 830,
quoting Austin v. United States, 509 U.S. 602, 610 (1993).
“In determining whether a civil sanction is punitive or remedial, ‘the court considers
factors such as the language of the statute creating the sanction, the sanction's purpose(s), the
circumstances in which the sanction can be imposed, and the historical understanding of the
sanction.’” Id.
Here, the payments of up to $50,000 to DOH constitute punishment for an offense. That
amount cannot be fairly said to solely serve a remedial purpose, but can only be explained as
serving a retributive purpose.
Finally, the regulation allows a penalty of up to $5,000 for “each other violation.” This is
highly subject to abuse by DOH. Many producers are routinely cited for packaging violations,
although many of these violations actually originate in packaging made by manufacturers. It
would be excessively harsh to force producers to pay $5,000 every time a packaging error
occurs, when the packaging error is in many instances out of their control.
As stated above, the producers recommend a stepped approach like that taken by the Oil
and Gas Act, where a producer is given a notification of the violation, allowed an opportunity to
cure, and fined only if the violation is not cured.
7.34.3.8: DOH Cannot Require Medical Records from Prospective Patients; this Regulation
Violates the State
With 7.34.3.8, DOH proposes to require additional information from prospective patients
with certain qualifying conditions.
For arthritis, patients must submit “medical records that confirm the diagnosis.” For
neuropathy, the patient must submit “medical records that confirm the objective presence of
painful peripheral neuropathy.” For PTSD, the patient must submit “medical records that
confirm a diagnosis of PTSD meeting the diagnostic criteria of the current diagnostic and
statistical manual of mental disorders.”
For chronic pain, the patient must submit “objective proof of the etiology of the severe
chronic pain” and a “practitioner familiar with the patient’s chronic pain shall provide written
certification that the patient has an unremitting severe chronic pain condition.”
Producers appreciate that DOH must ensure the list of qualifying conditions is taken
seriously, but its manner of doing so violates the Compassionate Use Act. The Compassionate
Use Act, as amended in 2019, states at NMSA 1978 § 26-2B-7(B) that DOH “shall issue registry
identification cards to a patient…who submit the following…a written certification.”

The Compassionate Use Act defines “written certification” as “a statement made on a
department-approved form and signed by a patient’s practitioner that indicates, in the
practitioner’s professional opinion, that the patient has a debilitating medical condition and the
practitioner believes that the potential health benefits of the medical use of cannabis would likely
outweigh the health risks for the patient.” NMSA 1978 § 26-2B-3.
Particularly, the amendments to the Compassionate Use Act crossed out and eliminated
from the definition of “written certification” the phrase “in a patient’s medical records.”
Thus, under the statutory language of the Compassionate Use Act, DOH cannot require
submission of medical records. If DOH wishes to ensure certain qualifying conditions are not
overused, it must add additional questions on the certification form for a doctor to answer.
For example, the certification form could have a space labeled “explain the etiology of
the severe pain” and “describe your familiarity with the patient’s chronic pain.”
The certification form could have a space with the particular components of the DSM
definition of PTSD, and require the practitioner to check each one.
Although DOH can amend its form to ensure that the patient actually has the debilitating
medical condition, DOH cannot require submission of medical records.
Furthermore, in Kieve v. NMDOH, D-101-CV-2014-00140, the Court ordered “As part of
an initial application for a patient card, the Department may require from patients and their
practitioners no more information than what is included in NMSA 1978 § 26-2B-3(H)” (final
order entered April 29, 2015). In that case, the NMDOH attempted to impose upon patients
requirements to obtain registry identification cards that went beyond the requirements listed in
the Act. The Court disallowed NMDOH’s imposition of non-statutory requirements for cards
and reminded NMDOH that it lacked the authority to go beyond the clear and plain meaning of
the Act when considering the issuance of cards to qualified patients.
DOH’s proposal to require medical records is in clear violation of the clear statutory
language and the Kieve case.
Conclusion
Thank you for the opportunity to submit these comments. The undersigned producers
sincerely wish and hope DOH takes these comments seriously.
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7.34.3.7
A.

DEFINITIONS:
“Act” means the Lynn and Erin Compassionate Use Act, NMSA 1978, Sections 26-2B-1 through

26-2B-7.
B.
“Adequate supply” means an amount of cannabis, derived solely from an intrastate source and in
a form approved by the department, that is possessed by a qualified patient or collectively possessed by a qualified
patient and the qualified patient’s primary caregiver, that is determined by the department to be no more than
reasonably necessary to ensure the uninterrupted availability of cannabis for a period of three months or 90
consecutive calendar days.
C.
“Administrative review committee” means an intra-department committee that reviews qualified
patient or primary caregiver application denials, licensed producer denials made by the program manager, or the
summary suspension of a producer’s license, in accordance with department rules. The administrative review
committee shall consist of the chief medical officer of the department (or that’s person’s designee); a deputy
secretary of the department (or that person’s designee), and the chief nursing officer of the department (or that
person’s designee).
D.
“Administrative withdrawal” means the procedure for the voluntary withdrawal of a qualified
patient or primary caregiver from the medical cannabis program.
E.
“Advisory board” means the medical cannabis advisory board consisting of [eight] nine
practitioners [representing the fields of neurology, pain management, medical oncology, psychiatry, infectious
disease, family medicine, and gynecology] knowledgeable about the medical use of cannabis, who are appointed by
the secretary.
F.
“Applicant” means any person applying for enrollment or re-enrollment in the medical cannabis
program as a qualified patient, primary caregiver, or licensed producer.
G.
“Approved laboratory” means a [laboratory] licensed cannabis testing facility as defined in the
Lynn and Erin Compassionate Use Act, NMSA 1978, § 26-2B-3(I) that has been approved by the department
specifically for the testing of cannabis, concentrates, and cannabis derived products.
H.
“Batch” means, with regard to usable cannabis, a homogenous, identified quantity of cannabis no
greater than five pounds that is harvested during a specified time period from a specified cultivation area, and with
regard to concentrated and cannabis-derived product, means an identified quantity that is uniform, that is intended to
meet specifications for identity, strength, and composition, and that is manufactured, packaged, and labeled during a
specified time period according to a single manufacturing, packaging, and labeling protocol.
I.
“Cannabidiol (“CBD”)” is a cannabinoid and the primary non-psychoactive ingredient found in
cannabis.
J.
“Cannabis” means [all parts of the plant, cannabis sativa, and cannabis indica, whether growing
or not and the resin extracted from any part of the plant] all parts of the plant Cannabis sativa L. containing a delta9-tetrahydrocannabinol concentration of more than three-tenths percent on a dry weight basis, whether growing or
not; the seeds of the plant; the resin extracted from any part of the plant; and every compound, manufacture, salt,
derivative, mixture or preparation of the plant, its seeds or its resin; and (2) does not include the mature stalks of the
plant; fiber produced from the stalks; oil or cake made from the seeds of the plant; any other compound,
manufacture, salt, derivative, mixture or preparation of the mature stalks, fiber, oil or cake; the sterilized seed of the
plant that is incapable of germination; the weight of any other ingredient combined with cannabis to prepare topical
or oral administrations, food, drink or another product; or hemp.
K.
“Cannabis-derived product” means a product, other than cannabis itself, which contains or is
derived from cannabis, not including hemp.
L.
“Cannabis producer” means a person that is licensed by the department to process, produce,
dispense, distribute, and manufacture cannabis and cannabis products wholesale or by direct sale to qualified
patients and primary caregivers.
M.
“Cannabis product” means 1) a product that contains cannabis, including edible or topical
products that may also contain other ingredients; and 2) does not include the weight of any other ingredient
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combined with cannabis or cannabis extract to prepare topical or oral administrations, food, drink, or another
product.
N.
“Concentrated cannabis-derived product (“concentrate”)” means a cannabis-derived product
that is manufactured by a mechanical or chemical process that separates any cannabinoid from the cannabis plant,
and that contains (or that is intended to contain at the time of sale or distribution) no less than thirty-percent (30%)
THC by weight.
O.
“Courier” means a person or entity that transports usable cannabis within the state of New
Mexico from a licensed non profit cannabis producer to a qualified patient or primary caregiver, to another
non profit cannabis producer, to an approved laboratory, or to an approved manufacturer.
P.
“Debilitating medical condition” means:
(1)
cancer;
(2)
glaucoma;
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(3)
multiple sclerosis;
(4)
damage to the nervous tissue of the spinal cord, with objective neurological indication of
intractable spasticity;
(5)
epilepsy;
(6)
positive status for human immunodeficiency virus or acquired immune deficiency
syndrome;
(7)
admission into hospice care in accordance with rules promulgated by the department; [or]
(8)
amyotrophic lateral sclerosis;
(9)
Crohn’s disease;
(10)
hepatitis C infection;
(11)
Huntington’s disease;
(12)
inclusion body myositis;
(13)
inflammatory autoimmune-mediated arthritis;
(14)
intractable nausea or vomiting;
(15)
obstructive sleep apnea;
(16)
painful peripheral neuropathy;
(17)
Parkinson’s disease;
(18)
posttraumatic stress disorder;
(19)
severe chronic pain;
(20)
severe anorexia or cachexia;
(21)
spasmodic torticollis;
(22)
ulcerative colitis; or
(23)[(8)] any other medical condition, medical treatment, or disease as approved by the department
which results in pain, suffering, or debility for which there is credible evidence that medical use cannabis could be
of benefit.
Q.
“Department” means the department of health or its agent.
R.
“Facility” means any building, space, or grounds licensed for the production, possession, testing,
manufacturing, or distribution of cannabis, concentrates, or cannabis-derived products.
S.
“Flowering plant” means a female cannabis plant that is, whether by natural or artificial
agricultural means, exposed to light deprivation with the intention of provoking the emergence of flowers; and any
female cannabis plant that has flowers.
T.
“Intrastate” means existing or occurring within the state boundaries of New Mexico.
U.
“Laboratory applicant” means a laboratory that seeks to become an approved laboratory, or that
seeks renewal of approval as an approved laboratory, in accordance with this rule.
V.
“License” means the document issued by the department granting the legal right to produce
medical cannabis for a specified period of time.
W.
“Licensed producer” means a person or entity licensed to produce medical cannabis.
X.
“Licensure” means the process by which the department grants permission to an applicant to
produce cannabis.
Y.
“Lot” means an identified portion of a batch, that is uniform and that is intended to meet
specifications for identity, strength, and composition; or, in the case of a cannabis-derived product or concentrate, an
identified quantity produced in a specified period of time in a manner that is uniform and that is intended to meet
specifications for identity, strength, and composition.
Z.
“Male plant” means a male cannabis plant.
AA.
“Manufacture” means to make or otherwise produce cannabis-derived product or concentrate.
BB.
“Manufacturer” means a [business entity that manufactures cannabis derived product that has
been approved for this purpose by the medical cannabis program] person that is licensed by the department to
manufacture cannabis products; package, transport or courier cannabis products; have cannabis products tested by a
cannabis testing facility; purchase, obtain, sell and transport cannabis products to other cannabis establishments; and
prepare products for personal production license holders.
CC.
“Mature female plant” means a harvestable female cannabis plant that is flowering.
AA.
“Medical cannabis program” means the administrative body of the department charged with the
management of the medical cannabis program and enforcement of program regulations, to include issuance of
registry identification cards, licensing of producers, and regulation of manufacturing and distribution.
BB.
“Medical cannabis program manager” means the administrator of the medical cannabis
program who holds that title.
CC.
“Medical director” means a medical practitioner designated by the department to determine
whether the medical condition of an applicant qualifies as a debilitating medical condition eligible for enrollment in
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the program, and to perform other duties.
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DD.
“Medical provider certification for patient eligibility form” means a written certification form
provided by the medical cannabis program signed by a patient's practitioner that, in the practitioner's professional
opinion, the patient has a debilitating medical condition as defined by the act or this part and would be anticipated to
benefit from the use of cannabis.
EE.
“Minor” means an individual less than 18 years of age.
DD.
“Non-flowering plant” means a female cannabis plant that has not, whether by natural or
artificial agricultural means, been exposed to light deprivation with the intention of provoking the emergence of
flowers; and any female cannabis plant that does not have flowers.
FF.
“Non profit producer” means a New Mexico corporation that has been designated as a non
profit corporation by the New Mexico Secretary of State, that has been licensed by the department to produce
medical cannabis in the state of New Mexico.
GG. [FF.]
“Paraphernalia” means any equipment, product, or material of any kind that is primarily
intended or designed for use in compounding, converting, processing, preparing, inhaling, or otherwise introducing
cannabis or its derivatives into the human body.
HH. [GG.]
“Patient enrollment/re-enrollment form” means the registry identification card
application form for patient applicants provided by the medical cannabis program.
II. [HH.]
“Personal production license” means a [license issued to a qualified patient
participating in the medical cannabis program, to permit the qualified patient to produce medical cannabis for the
qualified patient’s personal use, consistent with the requirements of department rule] license issued to a qualified
patient or to a qualified patient’s primary caregiver participating in the medical cannabis program to permit the
qualified patient or the qualified patient's primary caregiver to produce cannabis for the qualified patient's use at an
address approved by the department.
JJ. [II.] “Petitioner” means any New Mexico resident or association of New Mexico residents petitioning
the advisory board for the inclusion of a new medical condition, medical treatment, or disease to be added to the list
of debilitating medical conditions that qualify for the use of cannabis.
KK. [JJ.]
“Plant” means any cannabis plant, cutting, or clone that has roots or that is cultivated
with the intention of growing roots.
LL. [KK.]
“Policy” means a written statement of principles that guides and determines present and
future decisions and actions of the licensed producer.
MM. [LL.]
“Practitioner” means a person licensed in New Mexico to prescribe and administer
drugs that are subject to the Controlled Substances Act, Sections 30-31-1 et seq., NMSA 1978.
NN. [MM.]
“Primary caregiver” means a resident of New Mexico who is at least 18 years of age
and who has been designated by the qualified patient or their representative and the patient’s practitioner as being
necessary to take responsibility for managing the well-being of a qualified patient with respect to the medical use of
cannabis pursuant to the provisions of the Lynn and Erin Compassionate Use Act, Section 26-2B-1 et seq., NMSA
1978.
OO. [NN.]
“Primary caregiver application form” means the registry identification card
application form provided by the medical cannabis program.
PP. [OO.]
“Private entity” means a private, non profit organization that applies to become or is
licensed as a producer and distributor of cannabis, concentrates, or cannabis-derived products.
QQ. [PP.]
“Proficiency testing” means testing conducted by the department or its agent to
determine the ability of a laboratory applicant or approved laboratory to accurately identify presence, quantity, or
other factors pertaining to a given analyte.
RR. [QQ.]
“Qualified patient” means a person a resident of New Mexico who has been diagnosed
by a practitioner as having a debilitating medical condition and has received written certification and a registry
identification card issued pursuant to the Lynn and Erin Compassionate Use Act on the basis of having been
diagnosed, in person or via telemedicine, by a practitioner as having a debilitating medical condition; provided that
a practitioner may only issue a written certification on the basis of an evaluation conducted via telemedicine if the
practitioner has previously examined the patient in person. requirements of the act or department rules.
“Reciprocal patient” means an individual who holds proof of an authorization to participate in the
medical cannabis program of another state of the United States, the District of Columbia, a territory or
commonwealth of the United States or a New Mexico Indian nation, tribe, or pueblo.
SS. [RR.]
“Registry identification card” means a document issued and owned by the department
which identifies a qualified patient authorized to engage in the use of cannabis for a debilitating medical condition
or a document issued by the department which identifies a primary caregiver authorized to engage in the intrastate
possession and administration of cannabis for the sole use of the qualified patient.
TT. [SS.]
“Representative” means an individual designated as the applicant’s or petitioner’s agent,
guardian, surrogate, or other legally appointed or authorized health care decision maker.
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UU. [TT.]
VV. [UU.]

“Secretary” means the secretary of the New Mexico department of health.
“Secure grounds” means a facility that provides a safe environment to avoid loss or

theft.
WW. [VV.]
“Security alarm system” means any device or series of devices capable of alerting law
enforcement , including, but not limited to, a signal system interconnected with a radio frequency method such as
cellular, private radio signals, or other mechanical or electronic device used to detect or report an emergency or
unauthorized intrusion.
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XX. [WW.]
“Security policy” means the instruction manual or pamphlet adopted or developed by the
licensed producer containing security policies, safety and security procedures, and personal safety and crime
prevention techniques.
YY. [XX.]
“Seedling” means a cannabis plant that has no flowers and that is less than eight (8)
inches in height.
ZZ. [YY.]
“Segregate” means to separate and withhold from use or sale batches, lots, cannabis,
usable cannabis, or cannabis-derived products in order to first determine its suitability for use through testing by an
approved laboratory.
AAA. [ZZ.]
“THC” means tetrahydrocannabinol, a cannabinoid that is the primary psychoactive
ingredient in cannabis.
BBB. [AAA.]
“Technical evidence” means scientific, clinical, medical, or other specialized testimony,
or evidence, but does not include legal argument, general comments, or statements of policy or position concerning
matters at issue in the hearing.
CCC. “Telemedicine” means the use of telecommunications and information technology to provide
clinical health care from a site apart from the site where the patient is located, in real time or asynchronously,
including the use of interactive simultaneous audio and video or store-and-forward technology, or off-site patient
monitoring and telecommunications in order to deliver health care services.
DDD. [BBB.]
“Testing” means the process and procedures provided by an approved laboratory for
testing of cannabis and cannabis derived products, consistent with provisions of this rule.
EEE. [CCC.]
“Unit” means a quantity of usable cannabis, concentrate, or cannabis-derived product
that is used in identifying the maximum supply that a qualified patient may possess for purposes of department rules.
FFF. [DDD.]
“Usable cannabis” means the dried leaves and flowers of the female cannabis plant and
cannabis-derived products, including concentrates, but does not include the seeds, stalks, or roots of the plant.
[7.34.4.7 NMAC - Rp, 7.34.4.7 NMAC, 2/27/2015; A, 2/29/2016; A, xx/xx/2019]
7.34.3.7

QUALIFYING DEBILITATING MEDICAL CONDITIONS:
A.
Statutorily-approved conditions: As of the date of promulgation of this rule, specific qualifying
debilitating medical conditions, diseases, and treatments (“qualifying conditions”) identified in the Lynn and Erin
Compassionate Use Act, Section 26-2B-3(B) NMSA 1978, include:
(1)
cancer;
(2)
glaucoma;
(3)
multiple sclerosis;
(4)
damage to the nervous tissue of the spinal cord, with objective neurological indication of
intractable spasticity;
(5)
seizure disorder, including epilepsy;
(6)
positive status for human immunodeficiency virus or acquired immune deficiency
syndrome; [and]
(7)
admission into hospice care in accordance with rules promulgated by the department.
(8)
amyotrophic lateral sclerosis (Lou Gehrig’s disease);
(9)
Crohn’s disease;
(10)
hepatitis C infection;
(11)
Huntington’s disease;
(12)
inclusion body myositis;
(13)
inflammatory autoimmune-mediated arthritis: each individual applying to the program
for enrollment shall submit his or her medical provider’s statement that confirms the diagnosis of inflammatory
auto-immune mediated arthritis; medical records that confirm the diagnosis of inflammatory autoimmune
mediated arthritis;
(14)
intractable nausea/vomiting;
(15)
obstructive sleep apnea;
(16)
painful peripheral neuropathy: application to the medical cannabis program shall be
accompanied by a medical provider’s statement that confirms medical records that confirm the objective
presence of painful peripheral neuropathy;
(17)
Parkinson’s disease;
(18)
post-traumatic stress disorder (PTSD): each individual applying to the program for
enrollment shall submit a medical provider’s statement that confirms medical records that confirm a diagnosis
of PTSD meeting the diagnostic criteria of the current diagnostic and statistical manual of mental disorders;
(19)
severe chronic pain:
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(a)
application; and

a statement regarding the objective proof of the etiology of the severe chronic
pain shall be included in the

(b)
a practitioner familiar with the patient’s chronic pain shall provide written
certification that the patient has an unremitting severe chronic pain condition;
(20)
severe anorexia/cachexia;
(21)
spasmodic torticollis (cervical dystonia); and
(22)
ulcerative colitis.
B.
Department-approved conditions: The department finds that the following additional qualifying
conditions result in pain, suffering, or debility for which there is credible evidence that the medical use of cannabis
could be of benefit, through the alleviation of symptoms, and the department accordingly approves these conditions
as qualifying debilitating medical conditions for the participation of a qualified patient or primary caregiver in the
medical cannabis program. The department-approved conditions include:
(1)
autism spectrum disorder;
(2)
Friedreich’s ataxia;
(3)
Lewy body disease;
(4)
spinal muscular atrophy
(5)
Alzheimer’s disease;
(6)
opioid use disorder;
[
(1)
severe chronic pain:
(a)
objective proof of the etiology of the severe chronic pain shall be included in the
application; and
(b)
a practitioner familiar with the patient’s chronic pain shall provide written
certification that the patient has an unremitting severe chronic pain condition;
(2)
painful peripheral neuropathy: application to the medical cannabis program shall be
accompanied by medical records that confirm the objective presence of painful peripheral neuropathy;
(3)
intractable nausea/vomiting;
(4)
severe anorexia/cachexia;
(5)
hepatitis C infection[ currently receiving antiviral treatment: the written certification
shall attest:
(a)
that the hepatitis C infection is currently being treated with antiviral drugs; and
(b)
to the anticipated duration of the hepatitis C antiviral treatment.
(6)
Crohn’s disease;
(7)
post traumatic stress disorder (PTSD): each individual applying to the program for
enrollment shall submit medical records that confirm a diagnosis of PTSD meeting the diagnostic criteria of the
current diagnostic and statistical manual of mental disorders;
(8)
inflammatory autoimmune-mediated arthritis: each individual applying to the program
for enrollment shall submit medical records that confirm the diagnosis of inflammatory autoimmune mediated
arthritis;
(9)
amyotrophic lateral sclerosis (Lou Gehrig’s disease);
(10)
inclusion body myositis;
(11)
spasmodic torticollis (cervical dystonia);
(12)
Parkinson’s disease;
(13)
Huntington’s disease;
(14)
ulcerative colitis; and]
(8)[(15)] such other conditions as the secretary may approve.
C.
Additional application requirements: A patient shall submit with the patient’s application a
written certification from the patient’s practitioner which shall attest:
(1)
to the diagnosis of the medical condition;
(2)
that the condition is debilitating; and
(3)
that potential risks and benefits of the use of medical cannabis for the condition have
been discussed with the patient, in accordance with this rule; a patient who applies on the basis of having a
department approved condition may also be required to satisfy additional eligibility criteria, as specified in this rule.
D.
Annual submittal requirements: A qualified patient shall submit annually to the department, on
a department-approved form, a statement from a practitioner indicating that:
(1)
the practitioner has examined the qualified patient during the preceding twelve months;
(2)
the qualified patient continues to have a debilitating medical condition; and
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(3)
the practitioner believes that the potential health benefits of the medical use of cannabis
would likely outweigh the health risks for the qualified patient.
E. [D.] Modification or removal of department-approved conditions: The secretary may remove or
modify a department-approved condition only if the secretary determines, on the basis of substantial credible
medical and scientific evidence, and after an opportunity for review of the proposed removal or modification by the
medical advisory board, that the use of cannabis by patients who have the approved condition would more likely
than not result in substantial harm to the patients’ health.
[7.34.3.8 NMAC - N, 2/27/2015; A, 2/29/2016; A, xx/xx/2019]
7.34.3.8
QUANTITY OF USABLE CANNABIS THAT MAY BE POSSESSED BY A QUALIFIED
PATIENT OR PRIMARY CAREGIVER:
A.
Maximum quantity: A qualified patient and a qualified patient’s primary caregiver may
collectively possess within any three-month period a quantity of usable cannabis no greater than 230 total units 16
ounces. For purposes of department rules, this quantity is deemed an adequate supply. (For ease of reference: 230
units is equivalent to 230 grams, or approximately eight ounces, of dried usable cannabis plant material.) A
qualified patient and primary caregiver may also possess cannabis seeds.
B.
Calculation of ounces: units: for cannabis-derived products and concentrated cannabis-derived
products, the weight and quantity of usable cannabis shall be calculated by the weight of cannabis plant material
and/or cannabis oils present in the product. The weight of non-cannabis materials, including foods, in the product
shall not be considered or calculated toward the total weight of usable cannabis. For purposes of department rules,
one unit of usable cannabis shall consist of one gram of the dried leaves and flowers of the female cannabis plant, or
0.2 grams (200 milligrams) of THC for cannabis derived products.
C.
[Maximum THC content of concentrates: A qualified patient or primary caregiver shall not
possess a concentrated cannabis derived product that contains greater than seventy percent (70%) THC by weight.
D.
]Medical exception: A greater quantity of usable cannabis, not to exceed 115 additional units,
may be allowed, [and a concentrated cannabis derived product with THC content greater than seventy percent (70%)
by weight may be allowed,] at the department’s discretion, upon the submission of a statement by a medical
practitioner explaining why a greater number of units of usable cannabis[, or a higher concentration of THC in
concentrated cannabis derived product,] is medically necessary. Any such allowance shall be reviewed for approval
by the program’s medical director.
[7.34.3.9 NMAC - N, 2/27/2015; A, xx/xx/2019]
7.34.3.9
QUALIFIED PATIENT AND PRIMARY CAREGIVER REGISTRY IDENTIFICATION
CARD APPLICATION REQUIREMENTS:
A.
The department shall issue a registry identification card to an applicant for the purpose of
participating in the medical cannabis program upon the written certification of the applicant’s practitioner and
supporting application documents. Certifications from certifying providers must be obtained within 90 calendar
days prior to the expiration of the patient’s registry identification card.
B.
The department may require the submittal of a recent photograph from a patient applicant and
primary caregiver applicant.
C.
[Replacement card fee: A fifty dollar ($50) payment is required for replacement of registry
identification card.
D.
]The following information shall be provided in (or as an attachment to) the participant enrollment
form submitted to the department in order for a registry identification card to be obtained and processed. An
attached original medical provider certification for patient eligibility form shall contain:
(1)
the name, address, and telephone number of the practitioner;
(2)
the practitioner’s clinical licensure;
(3)
the patient applicant’s name and date of birth;
(4)
the medical justification for the practitioner’s certification of the patient’s debilitating
medical condition, which shall include but not be limited to a statement that, in the practitioner’s professional
opinion, the practitioner believes that the potential health benefits of the medical use of cannabis would likely
outweigh health risks for the patient;
(5)
an attestation that the practitioner’s primary place of practice is located within the state of
New Mexico;
(6)
the practitioner’s signature and the date;
(7)
the name, address, and date of birth of the applicant;
(8)
the name, address, and telephone number of the applicant’s practitioner;
(9)
a legible photocopy of the applicant’s New Mexico driver’s license or comparable state
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of New Mexico [or federal] issued photo identification card verifying New Mexico residence;
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(10)
documented parental consent, if applicable, to the applicant;
(11)
the applicant’s debilitating medical condition;
(12)
the length of time the applicant has been under the care of the practitioner providing the
medical provider certification for patient eligibility;
(13)
the applicant’s signature and date; and
(14)
a signed consent for release of medical information related to the patient’s debilitating
medical condition, on a form provided by the medical cannabis program.
D. [E.] Qualified minor: The department shall issue a registry identification card to an applicant under
the age of 18 for the purpose of participating in the medical cannabis program upon the medical provider
certification for patient eligibility from the applicant’s practitioner and supporting application documents required
under this rule. The qualified minor parental consent form shall require the following information to be provided:
(1)
written documentation that the applicant’s practitioner has explained the potential risks
and benefits of the use of cannabis to both the applicant and parent or representative of the applicant; and
(2)
written consent of the applicant’s parent or legal representative to:
(a)
allow the applicant's use of cannabis and cannabis-derived products;
(b)
serve as the applicant's primary caregiver; and
(c)
control the acquisition of the cannabis, dosage, and the frequency of the use of
cannabis and cannabis-derived products by the applicant.
E. [F.] Primary caregiver: The department shall issue a registry identification card to a primary
caregiver applicant for the purpose of managing the well-being of up to four qualified patients pursuant to the
requirements of this rule upon the completion and approval of the primary caregiver application form available from
the medical cannabis program. In order for a registry identification card to be obtained and processed, the following
information shall be submitted to the medical cannabis program:
(1)
New Mexico driver’s license or comparable state of New Mexico [or federal] issued
photo identification card verifying that the applicant is at least 18 years of age and is a resident of New Mexico;
(2)
written approval by each qualified patient, and written approval by at least one certifying
practitioner for each qualified patient, authorizing the primary caregiver’s responsibility for managing the wellbeing of the patient(s) with respect to the medical use of cannabis;
(3)
the name(s), address(es), telephone number(s), and date of birth(s) of the qualified
patient(s);
(4)
the name, address, and telephone number of each qualified patient’s practitioner;
(5)
the name, address, and telephone number of the applicant primary caregiver;
(6)
an attestation from the primary caregiver applicant that he or she is a resident of the state
of New Mexico;
(7)
the applicant primary caregiver’s signature and the date; and
(8)
documentation of completed nationwide and statewide background checks conducted
within six months of the application submission date.
F. [G.] Primary caregiver application requirements: Criminal history screening requirements.
(1)
All primary caregiver applicants are required to consent to a nationwide and statewide
department of public safety (DPS) criminal history screening background check. All applicable application fees
associated with the nationwide and statewide criminal history screening background check shall be paid by the
primary caregiver applicant.
(2)
Individuals convicted of a felony violation of Section 30-31-20, 30-31-21, or 30-31-22
NMSA 1978, or a violation of any equivalent out-of-state statute in any jurisdiction are prohibited from serving as a
primary caregiver. If an applicant has been convicted of a felony violation of Section 30-31-1 et seq. NMSA 1978,
other than Sections 30-31-20 through 30-31-22, and the final completion of the entirety of the associated sentence of
such felony conviction has been less than three years from the date of the applicant’s application as a primary
caregiver, then the applicant is prohibited from being a primary caregiver. The applicant and qualified patient shall
be notified of his or her disqualification from being a primary caregiver. If the applicant has been convicted of more
than one felony violation of Section 30-31-1 et seq. NMSA 1978 or a violation of an equivalent out-of-state statute
in any jurisdiction, the applicant and qualified patient shall be notified that the applicant is permanently prohibited
from being a primary caregiver and cannot be issued a medical use cannabis registry identification card.
G. [H.] Primary caregiver requirements:
(1)
A primary caregiver applicant shall be a resident of New Mexico.
(2)
A qualified patient’s primary caregiver shall be permitted to obtain and transport medical
cannabis from a licensed nonprofit to the qualified patient.
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(3)
The primary caregiver of a qualified patient who holds a personal production license may
assist the qualified patient to produce medical cannabis at the designated licensed location, identified on the personal
production license. [The primary caregiver may not independently produce medical cannabis.]
(4)
A qualified patient shall only reimburse their primary caregiver for the cost of travel,
supplies, or utilities associated with the possession of medical cannabis, or cannabis-derived products by the primary
caregiver for the qualified patient. No other cost associated with the possession of medical cannabis, or cannabisderived products by the primary caregiver for the qualified patient, including the cost of labor, shall be reimbursed
or paid. All medical cannabis or cannabis-derived products possessed by a primary caregiver for a qualified patient
are the property of the qualified patient.
(5)
A qualified patient shall notify the medical cannabis program in the event that the
qualified patient ceases to retain the services of a primary caregiver. A primary caregiver shall promptly dis-enroll
from the medical cannabis program at the time that the primary caregiver’s services are no longer used by a
qualified patient in their care.
H. [I.] Certifying practitioner requirements:
(1)
A patient may not be certified by a practitioner who is related to the patient within the
second degree of consanguinity or the first degree of affinity, including a spouse, child, stepchild, parent, stepparent, sibling, grandparent, mother-in-law, father-in-law, son-in law, or daughter-in-law of the patient.
(2)
A practitioner’s primary place of practice must be located within the state of New Mexico
in order for the practitioner to certify a patient’s eligibility.
(3)
In order to certify a patient’s application, a practitioner must have an actual physicianclient relationship with the applicant or qualified patient[,]. A practitioner [and] shall conduct an in-person physical
or mental evaluation of the applicant or qualified patient prior to issuing a certification. A practitioner may only
issue a written certification on the basis of an evaluation conducted via telemedicine if the practitioner has
previously examined the patient in person.
(4)
A practitioner may be prohibited from certifying patient applications for:
(a)
failure to comply with any provision of this rule;
(b)
falsification of any material or information submitted to the department;
(c)
threatening or harming an employee of a producer, a medical practitioner, a
patient, or an employee of the department; or
(d)
any determination by the practitioner’s licensing body that practitioner has
engaged in unprofessional or dishonorable conduct.
I. [J.] Continuing education of certifying practitioners: The department encourages certifying
practitioners to obtain at least two continuing medical education credit hours annually related to the medicinal use of
cannabis.
[7.34.3.10 NMAC - Rp, 7.34.3.9 NMAC, 2/27/2015; A, xx/xx/2019]
7.34.3.10

REGISTRY IDENTIFICATION CARDS:

***
B.
Department registry identification card: The department shall issue a registry identification
card within five business days of approving an application. A registry identification card shall include the name,
address, and date of birth of the qualified patient and primary caregiver (if any), the date of issuance and expiration,
date of the registry identification card, and a code maintained by the program which identifies the qualified patient
or primary caregiver. Unless renewed at an earlier date, suspended, or revoked, a registry identification card shall
be valid for a period of [one] three years from the date of issuance and shall expire at midnight on the day indicated
on the registry identification card as the expiration date. A registry identification card is the property of the
department, and shall be returned to the department upon the disenrollment, suspension, or revocation of a qualified
patient or primary caregiver, and upon a change of address, or change of a qualified patient’s primary caregiver.
***
E.
Registry identification card renewal application: Each registry identification card issued by the
department is valid for [one] three years from the date of issuance. A qualified patient or primary caregiver shall
apply for a registry identification card renewal no less than 30 calendar days prior to the expiration date of the
existing registry identification card in order to prevent interruption of possession of a valid (unexpired) registry
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identification card. Certifications from certifying providers must be obtained within 90 calendar days prior to [the
expiration of the patient’s registry identification card] the submission of the application.
***
H.
Lost or stolen registry identification card: The qualified patient or primary caregiver shall
report a lost or stolen registry identification card to the medical cannabis program within five business days after
discovery. Upon notification and receipt of the information change or replacement card form provided by the
medical cannabis program, [and remittance of the fifty dollar ($50) replacement fee, ]the medical cannabis program
manager or designee shall issue a new registry identification card. The patient or primary caregiver shall verify the
accuracy of all documentation in the most recent application. Unless documentation in the most recent application
has changed, the qualified patient or primary caregiver shall not be required to submit a new application.
[7.34.3.11 NMAC - Rp, 7.34.3.10 NMAC, 2/27/2015]
7.34.3.15
PROHIBITIONS, RESTRICTIONS AND LIMITATIONS ON THE USE OF CANNABIS
BY QUALIFIED PATIENTS: Participation in the medical cannabis program by a qualified patient or primary
caregiver does not relieve the qualified patient or primary caregiver from:
A.
criminal prosecution or civil penalties for activities not authorized in this rule and act;
B.
criminal prosecution or civil penalties for fraudulent representation to a law enforcement officer
about the person’s participation in the program to avoid arrest or prosecution;
C.
liability for damages or criminal prosecution arising out of the operation of a vehicle while under
the influence of cannabis or cannabis-derived products; or
D.
criminal prosecution or civil penalty for possession, distribution, transfer, or use of cannabis or a
cannabis-derived product:
[(1)
in a school bus or public vehicle;
(2)
on school grounds or property;]
(1)[(3)] in the workplace of the qualified patient's or primary caregiver's employment;
(2)[(4)] at a public park, recreation center, youth center, or other public place;
(3)[(5)] to a person not approved by the department pursuant to this rule;
(4)[(6)] outside New Mexico or attempts to obtain or transport cannabis, or cannabis-derived
products from outside New Mexico; or
(5)[(7)] that exceeds the allotted amount of usable medical cannabis, or cannabis-derived
products.
[7.34.3.15 NMAC - Rp, 7.34.3.13 NMAC, 2/27/2015; A, xx/xx/2019]
7.34.3.17
EXEMPTION FROM STATE CRIMINAL AND CIVIL PENALTIES FOR THE
MEDICAL USE OF CANNABIS:
***
B.
A qualified patient shall not be subject to arrest, prosecution, or penalty in any manner by the state
of New Mexico or a political subdivision thereof for the possession of or the use of medical cannabis if the quantity
of cannabis, concentrates, or cannabis-derived products does not exceed an adequate supply as defined by rule;
provided that a qualified patient or the qualified patient’s primary caregiver may collectively possess that qualified
patient’s harvest of cannabis.
***
[7.34.3.17 NMAC - Rp, 7.34.3.15 NMAC, 2/27/2015; A, xx/xx/2019]
7.34.3.19
DISPOSAL OF UNUSED CANNABIS: Unused cannabis, concentrate, or cannabis-derived
product in the possession of a qualified patient or primary caregiver that is no longer needed for the patient’s needs
may be disposed of by transporting the unused portion to a state or local law enforcement office, or by destroying
the unused cannabis. Transfer to a [qualified patient, primary caregiver, or] nonprofit entity is prohibited.
[7.34.3.19 NMAC - Rp, 7.34.3.17 NMAC, 2/27/2015; A, xx/xx/2019]
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7.34.4.7
A.

DEFINITIONS:
“Act” means the Lynn and Erin Compassionate Use Act, NMSA 1978, Sections 26-2B-1 through

26-2B-7.
B.
“Adequate supply” means an amount of cannabis, derived solely from an intrastate source and in
a form approved by the department, that is possessed by a qualified patient or collectively possessed by a qualified
patient and the qualified patient’s primary caregiver, that is determined by the department to be no more than
reasonably necessary to ensure the uninterrupted availability of cannabis for a period of three months or 90
consecutive calendar days.
C.
“Administrative review committee” means an intra-department committee that reviews qualified
patient or primary caregiver application denials, licensed producer denials made by the program manager, or the
summary suspension of a producer’s license, in accordance with department rules. The administrative review
committee shall consist of the chief medical officer of the department (or that’s person’s designee); a deputy
secretary of the department (or that person’s designee), and the chief nursing officer of the department (or that
person’s designee).
D.
“Administrative withdrawal” means the procedure for the voluntary withdrawal of a qualified
patient or primary caregiver from the medical cannabis program.
E.
“Advisory board” means the medical cannabis advisory board consisting of [eight] nine
practitioners [representing the fields of neurology, pain management, medical oncology, psychiatry, infectious
disease, family medicine, and gynecology] knowledgeable about the medical use of cannabis, who are appointed by
the secretary.
F.
“Applicant” means any person applying for enrollment or re-enrollment in the medical cannabis
program as a qualified patient, primary caregiver, or licensed producer.
G.
“Approved laboratory” means a [laboratory] licensed cannabis testing facility as defined in the
Lynn and Erin Compassionate Use Act, NMSA 1978, § 26-2B-3(I) that has been approved by the department
specifically for the testing of cannabis, concentrates, and cannabis derived products.
H.
“Batch” means, with regard to usable cannabis, a homogenous, identified quantity of cannabis no
greater than five pounds that is harvested during a specified time period from a specified cultivation area, and with
regard to concentrated and cannabis-derived product, means an identified quantity that is uniform, that is intended to
meet specifications for identity, strength, and composition, and that is manufactured, packaged, and labeled during a
specified time period according to a single manufacturing, packaging, and labeling protocol.
I.
“Cannabidiol (“CBD”)” is a cannabinoid and the primary non-psychoactive ingredient found in
cannabis.
J.
“Cannabis” means [all parts of the plant, cannabis sativa, and cannabis indica, whether growing
or not and the resin extracted from any part of the plant] all parts of the plant Cannabis sativa L. containing a delta9-tetrahydrocannabinol concentration of more than three-tenths percent on a dry weight basis, whether growing or
not; the seeds of the plant; the resin extracted from any part of the plant; and every compound, manufacture, salt,
derivative, mixture or preparation of the plant, its seeds or its resin; and (2) does not include the mature stalks of the
plant; fiber produced from the stalks; oil or cake made from the seeds of the plant; any other compound,
manufacture, salt, derivative, mixture or preparation of the mature stalks, fiber, oil or cake; the sterilized seed of the
plant that is incapable of germination; the weight of any other ingredient combined with cannabis to prepare topical
or oral administrations, food, drink or another product; or hemp.
K.
“Cannabis-derived product” means a product, other than cannabis itself, which contains or is
derived from cannabis, not including hemp.
L.
“Cannabis producer” means a person that is licensed by the department to process, produce,
dispense, distribute, and manufacture cannabis and cannabis products wholesale or by direct sale to qualified
patients and primary caregivers.
M.
“Cannabis product” means 1) a product that contains cannabis, including edible or topical
products that may also contain other ingredients; and 2) does not include the weight of any other ingredient
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combined with cannabis or cannabis extract to prepare topical or oral administrations, food, drink, or another
product.
N.
“Concentrated cannabis-derived product (“concentrate”)” means a cannabis-derived product
that is manufactured by a mechanical or chemical process that separates any cannabinoid from the cannabis plant,
and that contains (or that is intended to contain at the time of sale or distribution) no less than thirty-percent (30%)
THC by weight.
O.
“Courier” means a person or entity that transports usable cannabis within the state of New
Mexico from a licensed non profit cannabis producer to a qualified patient or primary caregiver, to another
non profit cannabis producer, to an approved laboratory, or to an approved manufacturer.
P.
“Debilitating medical condition” means:
(1)
cancer;
(2)
glaucoma;
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(3)
multiple sclerosis;
(4)
damage to the nervous tissue of the spinal cord, with objective neurological indication of
intractable spasticity;
(5)
epilepsy;
(6)
positive status for human immunodeficiency virus or acquired immune deficiency
syndrome;
(7)
admission into hospice care in accordance with rules promulgated by the department; [or]
(8)
amyotrophic lateral sclerosis;
(9)
Crohn’s disease;
(10)
hepatitis C infection;
(11)
Huntington’s disease;
(12)
inclusion body myositis;
(13)
inflammatory autoimmune-mediated arthritis;
(14)
intractable nausea or vomiting;
(15)
obstructive sleep apnea;
(16)
painful peripheral neuropathy;
(17)
Parkinson’s disease;
(18)
posttraumatic stress disorder;
(19)
severe chronic pain;
(20)
severe anorexia or cachexia;
(21)
spasmodic torticollis;
(22)
ulcerative colitis; or
(23)[(8)] any other medical condition, medical treatment, or disease as approved by the department
which results in pain, suffering, or debility for which there is credible evidence that medical use cannabis could be
of benefit.
Q.
“Department” means the department of health or its agent.
R.
“Facility” means any building, space, or grounds licensed for the production, possession, testing,
manufacturing, or distribution of cannabis, concentrates, or cannabis-derived products.
S.
“Flowering plant” means a female cannabis plant that is, whether by natural or artificial
agricultural means, exposed to light deprivation with the intention of provoking the emergence of flowers; and any
female cannabis plant that has flowers.
T.
“Intrastate” means existing or occurring within the state boundaries of New Mexico.
U.
“Laboratory applicant” means a laboratory that seeks to become an approved laboratory, or that
seeks renewal of approval as an approved laboratory, in accordance with this rule.
V.
“License” means the document issued by the department granting the legal right to produce
medical cannabis for a specified period of time.
W.
“Licensed producer” means a person or entity licensed to produce medical cannabis.
X.
“Licensure” means the process by which the department grants permission to an applicant to
produce cannabis.
Y.
“Lot” means an identified portion of a batch, that is uniform and that is intended to meet
specifications for identity, strength, and composition; or, in the case of a cannabis-derived product or concentrate, an
identified quantity produced in a specified period of time in a manner that is uniform and that is intended to meet
specifications for identity, strength, and composition.
Z.
“Male plant” means a male cannabis plant.
AA.
“Manufacture” means to make or otherwise produce cannabis-derived product or concentrate.
BB.
“Manufacturer” means a [business entity that manufactures cannabis derived product that has
been approved for this purpose by the medical cannabis program] person that is licensed by the department to
manufacture cannabis products; package, transport or courier cannabis products; have cannabis products tested by a
cannabis testing facility; purchase, obtain, sell and transport cannabis products to other cannabis establishments; and
prepare products for personal production license holders.
CC.
“Mature female plant” means a harvestable female cannabis plant that is flowering.
AA.
“Medical cannabis program” means the administrative body of the department charged with the
management of the medical cannabis program and enforcement of program regulations, to include issuance of
registry identification cards, licensing of producers, and regulation of manufacturing and distribution.
BB.
“Medical cannabis program manager” means the administrator of the medical cannabis
program who holds that title.
CC.
“Medical director” means a medical practitioner designated by the department to determine
whether the medical condition of an applicant qualifies as a debilitating medical condition eligible for enrollment in
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the program, and to perform other duties.
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DD.
“Medical provider certification for patient eligibility form” means a written certification form
provided by the medical cannabis program signed by a patient's practitioner that, in the practitioner's professional
opinion, the patient has a debilitating medical condition as defined by the act or this part and would be anticipated to
benefit from the use of cannabis.
EE.
“Minor” means an individual less than 18 years of age.
“Non-flowering plant” means a female cannabis plant that has not, whether by natural or artificial
agricultural means, been exposed to light deprivation with the intention of provoking the emergence of flowers; and
any female cannabis plant that does not have flowers.
FF.
“Non profit producer” means a New Mexico corporation that has been designated as a non
profit corporation by the New Mexico Secretary of State, that has been licensed by the department to produce
medical cannabis in the state of New Mexico.
GG. [FF.]
“Paraphernalia” means any equipment, product, or material of any kind that is primarily
intended or designed for use in compounding, converting, processing, preparing, inhaling, or otherwise introducing
cannabis or its derivatives into the human body.
HH. [GG.]
“Patient enrollment/re-enrollment form” means the registry identification card
application form for patient applicants provided by the medical cannabis program.
II. [HH.]
“Personal production license” means a [license issued to a qualified patient
participating in the medical cannabis program, to permit the qualified patient to produce medical cannabis for the
qualified patient’s personal use, consistent with the requirements of department rule] license issued to a qualified
patient or to a qualified patient’s primary caregiver participating in the medical cannabis program to permit the
qualified patient or the qualified patient's primary caregiver to produce cannabis for the qualified patient's use at an
address approved by the department.
JJ. [II.]
“Petitioner” means any New Mexico resident or association of New Mexico residents
petitioning the advisory board for the inclusion of a new medical condition, medical treatment, or disease to be added
to the list of debilitating medical conditions that qualify for the use of cannabis.
KK. [JJ.]
“Plant” means any cannabis plant, cutting, or clone that has roots or that is cultivated
with the intention of growing roots.
LL. [KK.]
“Policy” means a written statement of principles that guides and determines present and
future decisions and actions of the licensed producer.
MM. [LL.]
“Practitioner” means a person licensed in New Mexico to prescribe and administer
drugs that are subject to the Controlled Substances Act, Sections 30-31-1 et seq., NMSA 1978.
NN. [MM.]
“Primary caregiver” means a resident of New Mexico who is at least 18 years of age
and who has been designated by the qualified patient or their representative and the patient’s practitioner as being
necessary to take responsibility for managing the well-being of a qualified patient with respect to the medical use of
cannabis pursuant to the provisions of the Lynn and Erin Compassionate Use Act, Section 26-2B-1 et seq., NMSA
1978.
OO. [NN.]
“Primary caregiver application form” means the registry identification card
application form provided by the medical cannabis program.
PP. [OO.]
“Private entity” means a private, non profit organization that applies to become or is
licensed as a producer and distributor of cannabis, concentrates, or cannabis-derived products.
QQ. [PP.]
“Proficiency testing” means testing conducted by the department or its agent to
determine the ability of a laboratory applicant or approved laboratory to accurately identify presence, quantity, or
other factors pertaining to a given analyte.
RR. [QQ.]
“Qualified patient” means a person a resident of New Mexico who has been diagnosed
by a practitioner as having a debilitating medical condition and has received written certification and a registry
identification card issued pursuant to the Lynn and Erin Compassionate Use Act on the basis of having been
diagnosed, in person or via telemedicine, by a practitioner as having a debilitating medical condition; provided that
a practitioner may only issue a written certification on the basis of an evaluation conducted via telemedicine if the
practitioner has previously examined the patient in person. requirements of the act or department rules.
“Reciprocal patient” means an individual who holds proof of an authorization to
participate in the medical cannabis program of another state of the United States, the District of Columbia, a
territory or commonwealth of the United States or a New Mexico Indian nation, tribe, or pueblo.
SS. [RR.]
“Registry identification card” means a document issued and owned by the department
which identifies a qualified patient authorized to engage in the use of cannabis for a debilitating medical condition
or a document issued by the department which identifies a primary caregiver authorized to engage in the intrastate
possession and administration of cannabis for the sole use of the qualified patient.
TT. [SS.]
“Representative” means an individual designated as the applicant’s or petitioner’s agent,
guardian, surrogate, or other legally appointed or authorized health care decision maker.
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UU. [TT.]
VV. [UU.]

“Secretary” means the secretary of the New Mexico department of health.
“Secure grounds” means a facility that provides a safe environment to avoid loss or

theft.
WW. [VV.]
“Security alarm system” means any device or series of devices capable of alerting law
enforcement , including, but not limited to, a signal system interconnected with a radio frequency method such as
cellular, private radio signals, or other mechanical or electronic device used to detect or report an emergency or
unauthorized intrusion.
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XX. [WW.]
“Security policy” means the instruction manual or pamphlet adopted or developed by the
licensed producer containing security policies, safety and security procedures, and personal safety and crime
prevention techniques.
YY. [XX.]
“Seedling” means a cannabis plant that has no flowers and that is less than eight (8)
inches in height.
ZZ. [YY.]
“Segregate” means to separate and withhold from use or sale batches, lots, cannabis,
usable cannabis, or cannabis-derived products in order to first determine its suitability for use through testing by an
approved laboratory.
AAA. [ZZ.]
“THC” means tetrahydrocannabinol, a cannabinoid that is the primary psychoactive
ingredient in cannabis.
BBB. [AAA.]
“Technical evidence” means scientific, clinical, medical, or other specialized testimony,
or evidence, but does not include legal argument, general comments, or statements of policy or position concerning
matters at issue in the hearing.
CCC. “Telemedicine” means the use of telecommunications and information technology to provide
clinical health care from a site apart from the site where the patient is located, in real time or asynchronously,
including the use of interactive simultaneous audio and video or store-and-forward technology, or off-site patient
monitoring and telecommunications in order to deliver health care services.
DDD. [BBB.]
“Testing” means the process and procedures provided by an approved laboratory for
testing of cannabis and cannabis derived products, consistent with provisions of this rule.
EEE. [CCC.]
“Unit” means a quantity of usable cannabis, concentrate, or cannabis-derived product
that is used in identifying the maximum supply that a qualified patient may possess for purposes of department rules.
FFF. [DDD.]
“Usable cannabis” means the dried leaves and flowers of the female cannabis plant and
cannabis-derived products, including concentrates, but does not include the seeds, stalks, or roots of the plant.
[7.34.4.7 NMAC - Rp, 7.34.4.7 NMAC, 2/27/2015; A, 2/29/2016; A, xx/xx/2019]
7.34.4.8

PRODUCER LICENSING; GENERAL PROVISIONS:
The department may license two classes of producers:
(1)
A qualified patient or primary caregiver who holds a valid personal production license.
A qualified patient or primary caregiver who holds a valid personal production license is authorized to possess no
more than four mature female plants and a combined total of 12 seedlings and male plants, and may possess no more
than an adequate supply of usable cannabis, as specified in department rule; provided that a qualified patient or
qualified patient’s primary caregiver may possess that qualified patient’s harvest of cannabis. A personal production
license holder may additionally obtain usable cannabis, seeds, or plants from licensed non profit producers. The
primary caregiver of a qualified patient who holds a personal production license may assist the qualified patient to
produce medical cannabis at the designated licensed location that is identified on the personal production license[;
the primary caregiver may not independently produce medical cannabis].
(2)
A licensed cannabis producer that operates a facility and, at any one time, is limited to a
combined total of no greater than [2,500] 5,000 flowering cannabis plants, an unlimited number of non-flowering
plants, and an inventory of usable cannabis and seeds that reflects current patient needs. A licensed cannabis
producer may possess any quantity of non-flowering plants, as defined in this rule. 1,750 cannabis [mature female
plants, seedlings and mature male] plants, not including seedlings, and an inventory of usable cannabis and seeds
that reflects current patient needs[, and that shall sell cannabis with a consistent unit price, without volume discounts
or promotional sales based on the quantity purchased]. A non profit producer may possess any quantity of seedlings,
as defined in this rule. A non profit producer shall not possess a quantity of cannabis [either mature female plants or
seedlings and mature male] plants that exceeds the quantities authorized by their licensure and associated licensing
fee. A licensed non profit producer may sell and distribute usable cannabis to a person or entity authorized to
possess and receive it. A licensed non- profit producer may obtain plants, seeds and usable cannabis from other
licensed non profit producers.
B.
Increase to cannabis non profit producer plant limit: The department may increase the
cannabis plant limitation for a licensed non profit cannabis producer in accordance with the following:
(1)
Effective September 1, 2019 June 1, 2021, a cannabis non profit producer may request
an increase of up to 500 flowering plants that exceeds the total plants allowed in section 7.34.4.8(A)(2) NMAC at
the time of renewal of its licensure period. In order to be considered for approval by the department, the non profit
producer shall demonstrate a need for the plant count increase to meet demand for their qualified patients. The non
profit producer shall provide the following information to the department to demonstrate the need for a plant count
increase:
(a)
Average yield of usable cannabis flower and trim produced by the non
profit cannabis producer from the past 12 months;
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(c)
Percentage of usable cannabis and cannabis-derived products that was sold to
qualified patients, primary caregivers, or to another licensed producer or manufacturer; and
(d)
Any other information requested by the department.
(2)
The Medical Advisory Board department shall make a determination to approve or deny
the non profit cannabis producer’s request to increase plant count based on the following factors:
(a)
The non profit licensed producer has sold at least 80% of its usable cannabis for
the last
12 months it has operated;
(b)
The non profit licensed producer’s current inventory and average yield of usable
cannabis is consistent with current averages from other licensed producers;
(c)
The number and severity of complaints and enforcement actions on the non
profit licensed producer;
(d)
The information provided by producer is consistent with the quarterly
reports or inventory tracking information it has provided to the department within the last 12 months;
(e)
Supply and demand of medical cannabis throughout the state and in underserved
geographical regions; and
(f)
The completeness of information and data provided to the department.
(3)
Effective June 1, 2021 September 1, 2019, a cannabis non profit producer may request
an emergency increase once per year outside of their license renewal period, of up to 500 plants that exceeds the
total plants allowed in section 7.34.4.8(A)(2), at any time. The cannabis non profit producer shall demonstrate a
need for the plant count increase to meet demand for their qualified patients, and shall submit to the department the
information identified in section 7.34.4.8(B)(1). The Medical Advisory Board department shall only approve the
request if the cannabis non profit producer can demonstrate by clear and convincing evidence that it is not able to
meet qualified patient demand for usable cannabis or cannabis-derived products with its current plant count or by
obtaining usable cannabis or cannabis products from another licensed producer. The cannabis non profit producer
shall provide objective data about the current supply in the medical cannabis market to demonstrate these factors.
The department Medical Advisory Board shall also consider the same factors in subdivision (b) when approving or
denying this request.
(4)
Any increase in plant count approved under this section shall be voided in the event of a
transfer of the majority of ownership for a licensed producer, at which time the plant limit for the license shall revert
to the limit allowed in paragraph (A)(2).
(5)
The department is not required to approve a request for an increase to a non profit
producer’s plant limit and retains sole discretion to grant or deny the request.
C. [B.] Biannual Reviews: The Department shall conduct biannual reviews of producer licensing to
determine whether the existing limitations on numbers of plants is satisfying qualified patient demand, is
resulting in equitable prices, and is achieving the goals of the Lynn and Erin Compassionate Use Act.
(1)
The review shall include a survey of cannabis producers and qualified patients
regarding supply and demand, price, and functioning of the medical cannabis
program.
(2)
The results of the review and the survey shall be made available to cannabis
producers, qualified patients, and the members of the Medical Advisory Board.
(3)
The results of the review shall be discussed in an open meeting of the Medical
Advisory Board within two months of the survey’s publication.
(4)
The Medical Advisory Board shall have the authority to recommend changes in
cannabis producers’ plant possession limitations, personal production licensees’ plant
possession limitations, or patient purchase and possession limitations.
(5)
If the Medical Advisory Board recommends any changes to the rules and regulations
governing the Medical Cannabis Program, the Department must engage in rulemaking
and promulgate substitute rules for notice, comment, and adoption.
D. Limitation on distribution: A cannabis producer shall not knowingly sell or otherwise distribute
usable cannabis to any person or entity that is not authorized to possess and receive the usable cannabis pursuant
to department rules.
E. [C.] Processing of production applications:
(1)
The issuance of an application is in no way a guarantee that the completed application
will be accepted or that a license will be granted. Information provided by the applicant and used by the licensing
authority for the licensing process shall be accurate and truthful. Any applicant that fails to participate in good faith
or that falsifies information presented in the licensing process shall have its application denied by the department.
(2)
The number of licenses issued by the department to non profit private entities, and the
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determination of which non profit entities shall be licensed, shall be determined at the discretion of the secretary,
which determination shall constitute the final administrative decision of the department.
(3)
A non profit producer whose application for licensure is not approved shall not be
entitled to further administrative review.
F. [D.] Factors considered: The secretary shall consider the overall health needs of qualified patients
and the safety of the public in determining the number of licenses to be issued to non profit private entities and shall
further consider:
(1)
the sufficiency of the overall supply available to qualified patients statewide;
(2)
the service location of the applicant;
(3)
the applicant’s production plan, including but not limited to the applicant’s plan for the
growth, cultivation, and harvesting of medical cannabis;
(4)
the applicant’s sales and distribution plan, including but not limited to the applicant’s
plan for sale of medical cannabis, plan for delivery (if any) to qualified patients, and the forms of usable cannabis
and cannabis-derived products to be sold or distributed;
(5)
the applicant’s skill and knowledge of horticulture and cannabis production technology,
as well as the applicant’s knowledge of current good manufacturing practice in manufacturing, packaging, labeling,
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or holding operations for dietary supplements; environmental protection agency agricultural worker protection
standards; and New Mexico department of agriculture (NMDA) pesticide registration, licensing and use
requirements to ensure a safe product and environment;
(6)
the applicant’s plan for the manufacture or distribution of cannabis derived products,
including but not limited to edible products;
(7)
the security plan proposed, including location, security devices employed, and staffing;
(8)
the applicant’s quality assurance plan, including but not limited to the applicant’s plan to
ensure purity, consistency of dose, as well as the applicant’s plan for routine testing by a department approved
laboratory;
(9)
the experience and expertise of the non profit board members;
(10)
the financial resources available to the applicant for licensure and operations;
(11)
the facilities available to the applicant for production, distribution, storage, and other
purposes, and the applicant’s ownership of the property, buildings, or other facilities identified in the production and
distribution plan, as applicable; and
(12)
other relevant factors.
G. [E.] Production and distribution of medical cannabis by a licensed non profit producer; use of
couriers: Production and distribution of medical cannabis by a licensed non profit producer to a qualified patient or
primary caregiver shall take place at locations described in the non profit producer’s production and distribution
plan approved by the department, and shall not take place at locations that are within 300 feet of any school, church,
or daycare center. For purposes of this provision, delivery to the residence of a qualified patient or primary
caregiver shall not be deemed “distribution”. A licensed non profit producer may, consistent with this rule, and with
the consent of a purchasing qualified patient or primary caregiver, utilize an approved courier to transport usable
cannabis to a qualified patient or primary caregiver, and may for this purpose share with an approved courier the
contact information of the purchasing qualified patient or primary caregiver. A licensed non profit producer may,
consistent with this rule, also utilize an approved courier to transport usable cannabis to another non profit producer,
to an approved laboratory, and to an approved manufacturer. A licensed non profit producer shall not identify any
person as an intended recipient of usable cannabis who is not a qualified patient, a primary caregiver, an approved
courier, an approved manufacturer, or an approved laboratory.
H. [F.] Verification of application information: The department may verify information contained in
each application and accompanying documentation by:
(1)
contacting the applicant by telephone, mail, or electronic mail;
(2)
conducting an on-site visit;
(3)
requiring a face-to-face meeting and the production of additional identification materials
if proof of identity is uncertain; and
(4)
requiring additional relevant information as the department deems necessary.
I. [G.] Cooperation with the department: Upon submitting an application, an applicant shall fully
cooperate with the department and shall timely respond to requests for information or documentation. Failure to
cooperate with a request of the department may result in the application being denied or otherwise declared
incomplete.
J. [H.] Criminal history screening requirements: All persons associated with a licensed non profit
producer or non profit producer-applicant, manufacturer or manufacturer-applicant, approved laboratory or
laboratory applicant, and approved courier or courier-applicant, shall consent to and undergo a nationwide and
department of public safety (DPS) statewide criminal history screening background check. This includes qualified
patients, board members, persons having direct or indirect authority over management or policies, employees,
contractors, and agents. Background check documentation shall be submitted annually for approval to the
department with the applicant’s renewal materials and prior to an individual assuming any duties or responsibilities
for a non profit producer, manufacturer, laboratory, or courier. Background check documentation shall be received
by the medical cannabis program, and the individual shall be approved by the program, before the individual begins
to provide any work or services to the producer, manufacturer, laboratory, or courier.
(1)
Criminal history screening fees: All applicable fees associated with the nationwide and
DPS statewide criminal history screening background checks shall be paid by the non profit producer, manufacturer,
laboratory, courier, or applicant.
(2)
Disqualifying convictions: Individuals convicted of a felony violation of Section 30-3120 (trafficking of a controlled substance); 30-31-21 (distributing a controlled substance to a minor); 30-31-22
NMSA 1978 (distributing a controlled substance); or a violation of any equivalent federal statute or equivalent
statute from any other jurisdiction, shall be prohibited from participating or being associated with either a non profit
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producer licensed under this rule, an approved laboratory, an approved manufacturer, or an approved courier. If an
individual has been convicted of a felony violation of the NM Controlled Substances Act other than Sections 30-3120 through 30-31-22 NMSA 1978, or has been convicted of any equivalent federal statute or equivalent statute from
any other jurisdiction, and the final completion of the entirety of the associated sentence of such conviction has been
less than five years from the date of the individual’s anticipated association with the production facility, then the
individual shall be prohibited from serving on the board of a licensed non profit producer, or working for the
licensed producer, or approved entity. An individual who is disqualified shall be notified of his or her
disqualification. If an individual has been convicted of more than one felony violation of the above-cited sections of
the NM Controlled Substances Act or an equivalent federal statute or equivalent statute from any other jurisdiction,
the individual shall be notified that he or she is permanently prohibited from participating or being associated with a
licensed non profit producer, approved manufacturer, approved laboratory, or approved courier. Any violation of
this subsection shall result in the immediate revocation of any privilege granted under this rule and the act.
K.
[I.]
Board membership requirements for private entities: The board of directors for a
private non profit applicant or licensee shall include at a minimum five voting members, including one medical
provider limited to a physician (MD or DO), a registered nurse, nurse practitioner, licensed practical nurse, or
physician assistant, and three patients currently qualified under the Lynn and Erin Compassionate Use Act.
(1)
for purposes of board membership, a single individual may not qualify as both the patient
and as the medical provider;
(2)
members of the board of directors for a non profit producer shall be residents of New
Mexico; and
(3)
no member of a non profit producer’s board of directors may at any given time serve on
more than one single board of directors for licensed non profit producers, or be employed by another non profit
producer.
L. [J.] Limitation on number of production facilities: A licensed non profit producer shall conduct its
production operations at a single, physical location approved by the department. An additional production facility or
facilities may be allowed at the department’s discretion if the non profit producer is approved to grow more than
150 plants.
M.
[K.] Limitation on sales within 90 consecutive calendar days: A licensed non profit producer
shall not sell or distribute usable cannabis to a qualified patient or primary caregiver in a total quantity that exceeds
230 units 16 ounces, as described in department rules concerning patient registry identification cards, within any
90-day period, unless the qualified patient or primary caregiver presents proof of a valid medical exception granted
by the department.
N. [L.] [Maximum concentration of THC in concentrates: A licensed non profit producer shall not sell
or otherwise distribute a concentrated cannabis derived product to a qualified patient or primary caregiver that
contains greater than seventy percent (70%) THC by weight, unless the qualified patient or primary caregiver
presents proof of a valid medical exception granted by the department.] Destruction of usable cannabis: A licensed
non profit producer shall document the destruction of any usable cannabis using a video recording, and shall retain
the video recording of the destruction for no less than one-hundred-and-twenty (120) days. A licensed non profit
producer shall make the video recording of the destruction available for the department’s inspection or copying upon
the department’s request.
O. [M.] Maximum water content in dried usable cannabis: A licensed non profit producer shall not sell
usable cannabis, other than a cannabis derived product, that contains fifteen percent (15%) or greater water content
by weight. A licensed non profit producer may be subject to testing to ensure compliance, consistent with the
provisions of this rule.
P. [N.] Non profit producer policies and procedures: The non profit producer shall develop,
implement, and maintain on the premises policies and procedures relating to the medical cannabis program, which
shall at a minimum include the following:
(1)
distribution criteria for qualified patients or primary caregivers appropriate for cannabis
services, to include clear, legible photocopies of the registry identification card and New Mexico photo
identification card of every qualified patient or primary caregiver served by the private entity;
(2)
testing criteria and procedures, which shall be consistent with the testing requirements of
this rule;
(3)
alcohol and drug-free work place policies and procedures;
(4)
an attestation that no firearms will be permitted on any premises used for production or
distribution by the non profit entity;
(5)
employee policies and procedures to address the following requirements:
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(a)
job descriptions or employment contracts developed for every employee that
identify duties, authority, responsibilities, qualifications, and supervision; and
(b)
training materials concerning adherence to state and federal confidentiality laws.
(6)
personnel records for each employee that include an application for employment and a
record of any disciplinary action taken;
(7)
on-site training curricula, or contracts with outside resources capable of meeting
employee training needs, to include, at a minimum, the following topics:
(a)
professional conduct, ethics, and patient confidentiality; and
(b)
informational developments in the field of medical use of cannabis.
(8)
employee safety and security training materials provided to each employee at the time of
his or her initial appointment, to include:
(a)
training in the proper use of security measures and controls that have been
adopted; and
(b)
specific procedural instructions regarding how to respond to an emergency,
including robbery or a violent accident.
(9)
a general written security policy, to address at a minimum:
(a)
safety and security procedures;
(b)
personal safety; and
(c)
crime prevention techniques.
(10)
training documentation prepared for each employee and statements signed by employees
indicating the topics discussed (to include names and titles of presenters) and the date, time, and place the employee
received said training;
(11)
a written policy regarding the right of the private entity to refuse service;
(12)
a confidentiality policy to ensure that identifying information of qualified patients is not
disclosed or disseminated without authorization from the patient, except as otherwise required by the department;
and
(13)
such other policies or procedures as the department may require.
Q. [O.] Retention of training documentation: A non profit producer shall maintain documentation of
an employee’s training for a period of at least six months after termination of an employee’s employment.
Employee training documentation shall be made available within 24 hours of a department representative’s request;
the 24 hour period shall exclude holidays and weekends.
R. [P.] Licensure periods:
(1)
Licensure period for non profit producers: The licensure period of a licensed non
profit producer shall be from August 1st (or the date of approval of the licensure application, if later) through July
31st of a given year.
(a)
Exception; transition to revised 2019 rules: The licensure period for a
licensed non profit producer that would otherwise end on August 1, 2019 shall instead continue until September 30,
2019.
(2)
Licensure period for qualified patient producers: A qualified patient’s personal
production license shall expire annually at the end of their enrollment in the NM medical cannabis program.
(3)
Return of a license or identification card: Licenses and identification cards issued by
the department are the property of the department and shall be returned to the department upon a producer’s
withdrawal from the program, upon termination of a card holder’s employment with a licensed non profit producer,
or upon suspension or revocation.
S. [Q.] Amended license: A licensed producer shall submit to the department an application form for an
amended license, and shall obtain approval from the department, at least 30 business days prior to implementing
any:
(1)
change of location of a qualified patient who also holds a personal production license;
(2)
change of location of a non profit producer’s production or distribution facilities, change
of directors, change of ownership of production or distribution facilities, private entity name, capacity or any
physical modification or addition to the facility; and
(3)
substantial change to a private entity’s production plan or distribution plan, including any
change to the type(s) of products produced or distributed, the private entity’s method(s) of distribution, and security
plan.
T. [R.] Application for renewal of an annual production license:
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(1)
Deadline for private entities. Each licensed non profit producer shall apply for renewal
of its annual license no later than August 1st of each year by submitting a renewal application to the department.
The department shall provide the renewal application requirements no later than June 1st of each year.
(2)
Deadline for personal production license holders: A patient who holds personal
production licensure shall apply for renewal of their annual license no later than 30 days prior to the expiration of
the license by submitting a renewal application to the department.
(3)
General submission requirements for qualified patients: Qualified patients applying
for personal production licensure shall submit:
(a)
an application for issuance or renewal of a personal production license; and
(b)
a non-refundable thirty dollar ($30) application fee, except that the fee may be
waived upon a showing that the income of the qualified patient is equal to or lesser than two hundred percent
(200%) of the federal poverty guidelines established by the U.S. department of health and human services[; and
(c)
a fifty dollar ($50) payment, for replacement of a personal production license].
A lost or stolen identification card shall be reported as soon as practicable to the medical cannabis program.
(4)
General submission requirements for private entities: Private entities shall submit:
(a)
an application for renewal of license; and
(b)
applicable non-refundable licensure renewal fees.
U. [S.] Non-transferable registration of license:
(1)
A license shall not be transferred by assignment or otherwise to other persons or
locations. Unless the licensed producer applies for and receives an amended license, the license shall be void and
returned to the department when any one of the following situations occurs:
(a)
ownership of the facility changes;
(b)
location change;
(c)
change in licensed producer;
(d)
the discontinuance of operation; or
(e)
the removal of all medical cannabis from the facility by lawful state authority.
(2)
Transactions, which do not constitute a change of ownership, include the following:
(a)
when applicable, changes in the membership of a corporate board of directors or
board of trustees; and
(b)
two or more corporations merge and the originally licensed corporation
survives.
V. [T.] Automatic expiration of license:
(1)
A license shall expire at 11:59 p.m. on the day indicated on the license as the expiration
date, unless the license was renewed at an earlier date, suspended, or revoked.
(2)
A private entity that intends to voluntarily close or is involuntarily closed shall notify the
licensing authority no later than 30 calendar days prior to closure. All private non profit entities shall notify all
qualified patients or the primary caregivers prior to expiration of the license. Any unused medical cannabis shall be
turned over to local law enforcement, destroyed by the producer, donated to patients, or provided to another non
profit producer to be donated to patients. A producer that destroys medical cannabis shall submit documentation of
that destruction to the department.
W.
[U.] Display of license: The licensed producer shall maintain the license safely at the
production location and be able to produce the license immediately upon request by the department or law
enforcement.
X. [V.] Fees applicable to applicants and licensees:
(1)
Non profit Cannabis producer application fee: A licensed cannabis producer
applicant non profit producer shall submit with its initial application an application fee of ten thousand dollars
($10,000). If the application is denied, the department shall issue a refund of nine thousand dollars ($9,000) to the
applicant.
(2)
Non profit Cannabis producer license fee: A non profit cannabis producer that is
licensed shall submit to the medical cannabis program a non-refundable licensure fee before beginning operations,
no earlier than July 1st of each renewal year and no later than August 1st of each renewal year, of $30,000 for the
first 500 flowering cannabis plants; $1,000 each for each additional increment of 100 flowering cannabis plants
above 500 up to 2,000 flowering plants; and $2,000 each for each additional increment of 100 flowering cannabis
plants above 2,000. : [thirty thousand dollars ($30,000)] $40,000 for the first [150] 500 cannabis plants to be
possessed by the non profit producer[, and ten thousand dollars ($10,000) for each additional quantity of 50 plants
thereafter to be possessed, up to a maximum collective total of 450 cannabis plants]; $5,000 for each additional
increment of 50 cannabis plants above 500 and up to a collective total of 1,000 cannabis plants; and $6,000 for each
7.34.4 NMAC
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additional increment of 50 cannabis plants above 1,000.
(3)
Exception; [T]transition to revised LNPP fees, plant limits: A fee that is paid by a
non profit producer [for the year 2015 and prior to the adoption of this rule shall be assessed, on a pro rated basis,
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towards the fees identified in this section for that licensure year] in the year 2019 shall be tendered to the department
no earlier than September 23, 2019 and no later than October 4, 2019.
(4)
Qualified patient personal production fees: A qualified patient shall submit with each
initial application and renewal application for personal production licensure a fee of thirty dollars ($30), except that
the fee may be waived upon a showing that the income of the qualified patient is equal to or lesser than two hundred
percent (200%) of the federal poverty guidelines established by the U.S. department of health and human services;
and
(5)
Replacement license fee: A fifty dollar ($50) payment is required for replacement of [a
license] an identification card for an employee of a licensed non profit producer, and for replacement of a personal
production license card.
(6)
Payment: Fees shall be paid by check, money order, or any other form of payment
approved by the medical cannabis program manager or designee, and shall be made payable to the medical cannabis
program of the department.
Y. [W.] Inventory and sales equipment: The department may require a licensed non profit producer to
utilize specified equipment, software, and services for purposes of tracking inventory, sales, and other information,
and for the purpose of reporting that information to the department of health.
[7.34.4.8 NMAC - Rp, 7.34.4.8 NMAC, 2/27/2015; A, 2/29/2016; A/E, 3/1/2019; A, xx/xx/2019]
7.34.4.18
QUALIFIED PERSONAL PRODUCTION APPLICATION AND LICENSURE
REQUIREMENTS:
A.
A qualified patient may apply for a personal production license for either the qualified patient or
the qualified patient’s primary caregiver to produce medical cannabis solely for the qualified patient’s own use.
B.
A qualified patient may obtain no more than one personal production license, which license may
be issued for production to occur either indoors or outdoors in no more than one single location[, which shall be
either the patient’s primary residence or other property owned by the patient].
***
[7.34.4.18 NMAC - Rp, 7.34.4.9 NMAC, 2/27/2015]
7.34.4.19

NON PROFIT PRODUCER APPLICATION AND LICENSURE REQUIREMENTS:

***
B.
Production and distribution information and materials: An applicant for non profit producer
licensure shall submit to the department:
(1)
an acknowledgement that production, at any time, shall not exceed the total of cannabis
[mature female [plants, seedlings, and male] plants that the non profit entity has been approved to produce as well as
an inventory of usable cannabis that reflects current patient needs;
***
[7.34.4.19 NMAC - Rp, 7.34.4.8 & 10 NMAC, 2/27/2015; A, 2/29/2016; A, xx/xx/2019]
7.34.4.23

MONITORING AND CORRECTIVE ACTIONS:

***
B.
Financial records: A licensed non profit producer shall maintain detailed confidential sales
records in a manner and format approved by the department, and shall inform the department of the location where
such records are kept, and promptly update that information if the records are removed.
(1)
Access: The department and its agents shall have reasonable access to the sales and other
financial records of a licensed non profit producer, including data from point of sale systems, and shall be granted
immediate access to inspect or copy those records upon request. A patient shall be granted reasonable access to a
licensed non profit producer’s sales records for that patient upon request.
(2)
Audit: A licensed non profit producer shall submit the results of an annual audit to the
department no later than 90 days after the end of each fiscal year of the licensed non profit. For the purposes of this
7.34.4 NMAC

16

section, the fiscal year of a non profit producer shall be the 12 month cycle identified by the producer in its filings
with the New Mexico taxation and revenue department. The annual audit shall be conducted by an independent
certified public accountant; the costs of any such audit shall be borne by the private entity. Results of the annual
audit shall be forwarded to the medical cannabis program manager or designee. The department may also
periodically require, within its discretion, the audit of a non profit producer’s financial records by the department.
(3)
Quarterly reports: A non profit producer shall submit reports on at least a quarterly
basis, or as otherwise requested, and in the format specified by the department. The quarterly report shall include at
a minimum:
(a)
Number of qualified patients and primary caregivers who purchased usable
Cannabis, as calculated or tracked through the BioTrack database system;
(b)
Total number of retail transactions, as calculated or tracked through the BioTrack
database system;
(c)
Average amount (in ounces or grams units) purchased per retail transaction, as
calculated or tracked through the BioTrack database system;
(d)
Number of units provided without charge, as calculated or tracked through the
BioTrack database system;
(e)
Number of cannabis plants in production, including mature plants and seedlings,
as calculated or tracked through the BioTrack database system;
(f)
Number of cannabis plants harvested, as calculated or tracked through the
BioTrack database system;
(g)
Total yield of usable cannabis harvested from cannabis plants (in grams), as
calculated or tracked through the BioTrack database system;
(h)
Average yield per plant (in grams);
(i)
Amount of cannabis (in grams) sold by wholesale, as calculated or tracked
through the BioTrack database system;
(j)
Amount of cannabis (in grams) purchased by wholesale, as calculated or tracked
through the BioTrack database system;
(k)
Number of live cannabis plants (including clones) and cannabis seeds sold, as
calculated or tracked through the BioTrack database system;
(l)
Amount of dried cannabis leaves and flowers in stock, as calculated or tracked
through the BioTrack database system;
(m)
Average price per gram of dried cannabis leaves and flowers, as calculated or
tracked through the BioTrack database system;
(n)
Total amount of dried cannabis leaves and flowers sold (in units), as calculated or
tracked through the BioTrack database system;
(o)
Total sales of dried cannabis leaves and flowers (in dollars and units), as
calculated or tracked through the BioTrack database system;
(p)
Amount of cannabis derived products in stock (in units), as calculated or tracked
through the BioTrack database system;
(n)
Total amount of cannabis derived products sold (in ounces or grams) units), as
calculated or tracked through the BioTrack database system;
(o)
Total sales of cannabis derived products (in dollars and ounces or grams) units),
as calculated or tracked through the BioTrack database system;
(p)
Amount of gross receipts tax paid to the New Mexico department of taxation
and revenue;
(q)
All quality testing reports, to be included as attachments;
(r)
A detailed description of any thefts, robberies, break-ins or security breaches
that occurred, including a description of any property that was stolen or destroyed, and the quantity of any usable
cannabis that was stolen; and
(s)
Such additional information as the department may request.
(4)
BioTrack Report Equivalency; for purposes of quarterly reports, the Department
shall accept as equivalent and sufficient reports derived from the BioTrack database regarding the subject
categories. The Department shall accept the BioTrack reports in their native form as derived from the BioTrack
software system.
(5)
Measurement of Ounces or Grams; for cannabis-derived products and concentrated
cannabis-derived products, the weight of usable cannabis shall be calculated by the weight of cannabis plant
material and/or cannabis oils present in the product. The weight of non-cannabis materials, including foods, in
the product shall not be considered or calculated toward the total weight of usable cannabis.
7.34.4 NMAC
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(s)

Such additional information as the department may request.

***
[7.34.4.23 NMAC - Rp, 7.34.4.15 NMAC, 2/27/2015; A, xx/xx/2019]
7.34.4.24

DISCIPLINARY ACTIONS AND APPEAL PROCESS:
A.
Grounds for disciplinary action: Whenever the Department determines that a person violated or
is violating the Lynn and Erin Compassionate Use Act or any provision of any rule, order, permit, or authorization
issued pursuant to that act, the Department of Health may seek compliance and civil penalties by:
(1) Issuing a notice of violation;
(2) Commencing a departmental hearing and disciplinary proceeding if the person fails to resolve
the violation; or
(3) commencing a civil action in district court for appropriate relief, including injunctive relief.
B.
Disciplinary action may be taken against a producer applicant, a licensed producer, a
manufacturer applicant or approved manufacturer, a laboratory applicant or approved laboratory, or an approved
courier or courier applicant. Disciplinary action may include revocation, suspension, or denial of an application,
license, or department approval, monetary penalties, and other action. Disciplinary action may be imposed for:
[(1)
failure to comply with or satisfy any provision of this rule;
(2)
falsification or misrepresentation of any material or information submitted to the
department;
(3)
failing to allow or impeding a monitoring visit by authorized representatives of the
department;
(4)
failure to adhere to any acknowledgement, verification, or other representation made to
the department;
(5)
failure to submit or disclose information required by this rule or otherwise requested by
the department;
(6)
failure to correct any violation of this rule cited as a result of a review or audit of
financial records or other materials;
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(7)
(8)
(9)
(10)

failure to comply with the department’s requested access to premises or materials;
failure to pay a required monetary penalty;
diversion of cannabis or a cannabis-derived product, as determined by the department;
threatening or harming a patient, a medical practitioner, or an employee of the

(11)
(1)

any other basis identified in this rule.]
A major violation implicating public safety consists of the following, including:
(a)
failure to comply with or satisfy any provision of this rule that implicates public

department; and

safety;
(b)

diversion of cannabis or a cannabis-derived product, as determined by the

(c)

threatening or harming a patient, a medical practitioner, or an employee of the

(d)

intentionally destroying, damaging, altering, removing or concealing evidence

department;
department;

of a violation under this rule, attempting to do so, or asking or encouraging another person to do so;
(e)
deliberately purchasing usable cannabis, cannabis-derived products or cannabis
plants from out of state or outside the legal medical cannabis system; or
(f)
other conduct that shows willful or reckless disregard for health or safety;
(2)
A major violation not implicating public safety consists of the following, including:
(a)
failure to pay a required monetary penalty;
(b)
failure to comply with the department’s requested access to premises or
materials;
(c)
failure to allow or impedance of a visit by authorized representatives or
designees of the department;
(d)
falsification or misrepresentation of any material or information submitted to the
department;
(e)
failure to adhere to any acknowledgement, verification, or other representation
made to the department;
(f)
failure to submit or disclose information required by this rule or otherwise
requested by the department;
(g)
failure to correct any violation of this rule cited as a result of a review or audit of
financial records or other materials, or cited as a result of a monitoring visit or site inspection;
(h)
a pattern of non-major license violations;
(i)
noncompliance with tax obligations as determined by a taxation regulatory
authority;
(j)
exceeding the plant limit of the license; and
(3)
Any other violation consists of, including:
(a)
failure to comply with or satisfy any provision of this rule that does not
implicate public safety;
(b)
failure to take a video recording of the destruction of usable cannabis, in
accordance with this rule; and
(c)
selling or transferring to a qualified patient or primary caregiver a quantity of
usable cannabis greater than the maximum amount permitted by department rule.
C.
Notice of Violation: The Department shall issue a notice of violation prior to levying any fine or
taking any disciplinary action. A notice of violation issued pursuant to this section shall state with specificity the
nature of the violation, shall require compliance immediately or within a specified time period, shall provide notice
of the availability of an informal review and the date of a hearing before the division and shall provide notice of
potential sanctions, including assessing a penalty; suspending, canceling, or terminating a license or authorization.
D.
Failure to Cure a Notice of Violation: If the notice of violation is not resolved informally
within thirty days after service of the notice by the Department upon a licensed entity, the Department shall hold a
hearing and determine whether the violation should be upheld and whether any sanctions, including civil penalties,
shall be assessed. In assessing a penalty authorized by this section, the Department shall take into account the
seriousness of the violation, any good faith efforts to comply with the applicable requirements, any history of
noncompliance by the person, and other relevant factors. When a decision is rendered by the Department after a
hearing, any party of record adversely affected shall have the right to appeal the adverse decision by Rule 1-074
NMRA and/or Rule 1-075 NMRA.
E.
Fines Not to Exceed: Any civil penalty assessed by a court or by the Department pursuant to this
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section shall not exceed $1,000 per day of noncompliance for each violation, unless the violation presents a risk
either to the health or safety of the public or of causing significant public harm, or unless the noncompliance
continues beyond a time specified in the notice of violation or order issued by the Department. In the case of a
violation presenting risk to health or safety, a violation causing significant public harm, or a violation continuing
beyond a time specified in the notice of violation or order issued by the Department, a civil penalty may not exceed
$3,000 per day of noncompliance for each violation. In no case may any penalty assessed by the Department
exceed $25,000.
F.
Suspensions: Any suspension of activity assessed by a court or by the Department pursuant to
this section shall not cause a licensee to forego more than $30,000 of gross revenue, unless the violation presents a
risk either to the health or safety of the public or of causing significant public harm and the noncompliance
continues beyond a time specified in the notice of violation or order issued by the Department.
G.
Fines: Disciplinary actions against a licensed non profit licensed cannabis producer, approved
manufacturer, approved laboratory, or approved courier may include the imposition of monetary penalties, which
may be assessed by the department in the amount of:
(1)
[one hundred dollars ($100) for the first assessed monetary penalty in a calendar year] up
to $50,000 for each major violation implicating public safety;
(2)
[five hundred dollars ($500) for the second assessed monetary penalty in a calendar year]
up to $20,000 for each major violation not implicating public safety;
(3)
[one thousand dollars ($1,000) for every monetary penalty thereafter assessed in a
calendar year] up to $5,000 for each other violation.
***
[7.34.4.24 NMAC - Rp, 7.34.4.16 NMAC, 2/27/2015; A, xx/xx/2019]
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7.34.4.25
EXEMPTION FROM STATE CRIMINAL AND CIVIL PENALTIES [FOR THE
MEDICAL USE OF CANNABIS]:
***
C.
In accordance with the Public School Code, Chapter 22 NMSA 1978, and the Lynn and Erin
Compassionate Use Act at NMSA 1978, § 26-2B-4(G), the department hereby deems New Mexico public schools,
school districts, local school boards, locally-chartered charter schools, state-chartered charter schools, and governing
bodies of state-chartered charter schools to be licensees, and designated school personnel (including designated
employees and volunteers of the foregoing licensees) to be licensee representatives, authorized within the licensees’
licensure to possess and store cannabis and cannabis derived products on behalf of qualified students, and to
administer cannabis and cannabis derived products to qualified students, in school settings. The department deems
the licensees and licensee representatives to be entitled to immunity from arrest, prosecution or penalty, in any
manner, for activities conducted within the licensees’ licensure and in accordance with the Public School Code.
[7.34.4.25 NMAC - Rp, 7.34.4.17 NMAC, 2/27/2015; A, xx/xx/2019]
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March 7, 2019

Cannabis Grow Limits & Adequate Supply

Summary
Although a recent survey of all 34 commercial producers suggests that a maximum of 3,100 mature plants
per producer is sufficient to meet New Mexico’s current demand for medical cannabis, recent statutory and
regulatory changes are expected to increase potential demand by an estimated 21.1 million grams annually.
These changes, combined with anticipated growth in program enrollment, will increase the necessary plant
count to 5,000 mature plants per producer by 2022.
With the enactment of the Erin and Lynn Compassionate Use Act the Legislature intended to ensure
patients access to medical cannabis from legal sources; but ensuring access requires more than simply
decriminalizing production and possession for licensees and cardholders. Medical cannabis is not accessible
if it is not affordable and licensed producers cannot crowd-out illicit sellers if they cannot compete
effectively on price. By keeping prices in the regulated market well above competitive levels, restrictive
commercial producer grow limits subvert legislative intent by depriving patients of access and fueling growth
of the illicit market.
Data from regulated markets in other states show per capita consumption climbing as markets grow and
mature. In contrast, data from the DOH indicates a downward trend in consumption per qualified patient.
Declining purchases from regulated suppliers point to increasing reliance on the illicit market by qualified
patients.
Because they are largely unregulated, personal production licensees (PPLs) constitute a far greater diversion
risk than commercial producers. By further loosening the already lax regulatory constraints on personal
production, provisions of SB 406 exacerbate the risk of diversion and increase the disparity in access
between qualified patients who hold PPLs and patients who obtain their cannabis solely from commercial
producers. Under the provisions of SB 406, a single PPL could produce upwards of 20 pounds of useable
cannabis each year. Commercial producers, in contrast, are permitted to produce a combined maximum of
roughly 1.1 pounds per patient per year (an average of .03 pounds per patient per commercial producer)
under the 450 plant limit and 6.2 pounds per patient per year (an average of .18 pounds per patient per
commercial producer) under the 2,500 plant limit.
If commercial producers and the qualified patients they serve were subject to the same cultivation
constraints as personal production licensees, the maximum plant count would be 10,000 per commercial
producer.
In light of these considerations, we encourage the Department to adopt medical cannabis production limits
consistent with the following best practices, each of which is described in more detail in the body of this
memo.
1. Grow limits should apply to mature plants only
2. Grow limits should not constitute binding production constraints on responsible growers.
Capping cultivation does little to prevent diversion and artificially inflates the price patients must
pay, driving patients to the illicit market and allowing inefficient producers to remain profitable.
3. Grow limits should be part of a tiered licensure structure that imposes higher licensure fees on
larger producers and allows for stacking of top tier licenses.
4. Grow limits should be based on plant count rather than canopy
Neither canopy nor plant count is particularly effective for ensuring that commercial producers
produce no more or less than is necessary to meet patient demand. That said, plant count is the
method to which commercial producers are accustomed and the majority of medical cannabis
producers (53%) surveyed preferred plant count.

O’Donnell Economics & Strategy

1

Exhibit B

March 7, 2019

Cannabis Grow Limits & Adequate Supply

5. Grow limits should equalize access for PPL holders and patients who buy exclusively through
dispensaries.
Plant count limits should enable commercial producers to produce at least the same amount of
cannabis per qualified patient as PPL holders are permitted to produce for themselves.
6. Grow limits should be based on patient need and should therefore be a function of the number
of qualified patients.
Maximum plant counts should be indexed to program enrollment

I.

Demand

Recent statutory and regulatory changes along with anticipated growth in MCP enrollment are expected to
significantly increase medical cannabis demand in New Mexico.
SB 406, signed into law by Governor Lujan-Grisham in April
Why current purchases are a poor
2019, and the anticipated addition of opioid use disorder to the
measure of patient demand
list of MCP qualifying conditions will add the equivalent of 22,913
qualifying patients to the MCP, increasing potential demand for
State statute requires that the MCP
medical cannabis by approximately 21.1 million grams annually.
ensure that qualified patients have
Demand for medical cannabis already greatly exceeds supply.
Table 1 shows the estimation of demand and surplus demand
(demand in excess of supply) under current law and after full
implementation of SB 406 and the addition of opioid use
disorder as a qualifying condition. Total demand, assuming
70,600 qualified patients, each entitled to an “adequate supply”
of 920 grams of medical cannabis annually, is 65 million grams
(143,195 lbs) under current law and 86 million grams (189,668
lbs) after full implementation of recent and anticipated statutory
and regulatory changes. Surplus demand, which is total demand
minus production by PPLs and commercial producers, is 48
million grams currently and 67.5 million grams after statutory and
regulatory changes are fully enacted.
Table 1 Demand Estimation
Patients (12/18)
Grams/Year/Patient (Max)
Total Demand (G)
- PPL Production (G)
commercial producer
Demand (G)
- commercial producer
Production (12/18)
Surplus commercial
producer Demand (G)

Current

New Laws

70,600
920
64,952,000
(5,287,093)

93,513
920
86,031,960
(7,003,002)

59,664,907

79,028,958

-11,516,132

-11,516,132

48,148,775

67,512,826

Assuming an average of four harvests per year and that each
plant harvested yields 20 ounces of useable cannabis,
implementation of the new laws will increase the number of
plants necessary to meet current demand from 114,556 to
151,735.

O’Donnell Economics & Strategy

uninterrupted access to a supply of legally
produced medication adequate to meet
their individual healthcare needs. Access
is a function of numerous factors, not
least among them price. Price is
determined, in large part, by supply.
When demand exceeds supply, prices
rise.

In a period during which prices have
fallen, sometimes quite dramatically, in
many medical cannabis states, cannabis
prices in New Mexico have actually risen.
Advocates for restrictive grow limits point
to the fact that many MCP patients do
not purchase the full 230 gram 90-day
maximum as evidence that demand is
being met by current supply; but this
assessment ignores the reality that, at
over $10/gram a three month “adequate”
supply of medical cannabis costs $2,300,
or almost $10,000 annually, far more than
most New Mexicans, particularly those
who are sick and/or disabled can possibly
afford.
Ruling in Sena v. Gallagher, Judge David K.
Thompson affirmed the existence of
“‘pent-up’ demand from patients who are
not enrolled in the program precisely
because they do not have access to
medicine,” further noting that, because it
is not evident in the legal marketplace,
“this demand is essentially silent.”
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A recent survey of commercial producers suggests that a maximum plant count of 3,100 per commercial
producer would be sufficient to meet New Mexico’s current demand for medical cannabis. However, recent
policy changes and 47 percent annual growth in program enrollment are expected to increase that number
to at least 5,000 mature plants by 2022.

A.

Policy Changes Expected to Impact Demand

This section describes in more detail recent and anticipated statutory and regulatory changes that are likely
to impact medical cannabis demand.

SB 406, Effective June 14, 2019
SB 406 makes a number of changes to the MCP that improve patient access and further normalize the
medical use of cannabis, including:
• Removing barriers to access by allowing 3-year recertification and telehealth evaluations
• Increasing access to the MCP by residents of other states
• Making higher potency products available to patients
• Allowing use of medical cannabis in schools and by patients under state supervision
Several provisions of the new law, most notably those that increase access to the New Mexico MCP by
residents of other states, are expected to increase medical cannabis demand by 19.7 million grams annually.

a) Residents of Other States

(1)

Reciprocity

Reciprocity will allow patients registered with medical cannabis programs in other jurisdictions to participate
in New Mexico’s MCP. The law defines “reciprocal participant" as “an individual who holds proof of
authorization to participate in the medical cannabis program of another state of the United States, the
District of Columbia, a territory or commonwealth of the United States or a New Mexico Indian nation,
tribe or pueblo.” Unlike some of the 20 other medical cannabis reciprocity states, New Mexico does not
require reciprocity applicants to have a New Mexico qualifying condition.
Each year, New Mexico receives over 9 million overnight visits from residents of other states with medical
cannabis programs. If just one half of one percent (.05%) of these visitors request reciprocity, New
Mexico’s medical cannabis customer base will increase by almost 47,000 patients.1 If each reciprocity
patient purchases one ounce, annual demand will increase by an addition 1.3 million grams.
Medical cannabis authorizations issued by tribal governments are another potential source of reciprocity
applicants.

(2)

State Residency Requirements for MCP Participation

Hawaii established reciprocity in 2018. Unlike New Mexico, Hawaii requires reciprocity applicants to have one of the state’s 14
qualifying conditions. Hawaii, which receives about 6 million visitors from the U.S. mainland annually, anticipates 5,000 mature plants
reciprocity applications in the first year. See https://mjbizdaily.com/severe-pain-common-mmj-ailment-hawaii
1
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The new definition of qualified patient as “a person who has been diagnosed by a practitioner as having a
debilitating medical condition and has received written certification and a registry identification card pursuant
to the Lynn and Erin Compassionate Use Act”2 eliminates the requirement that MCP applicants be New
Mexico residents and could thereby open the door to residents of other states becoming MCP cardholders.
Other provisions of the new legislation, including three-year cards and telehealth certifications, will further
facilitate access to New Mexico’s MCP by out-of-state patients.
Four of New Mexico’s five border states have their own medical cannabis programs. The exception, Texas,
is home to over 26 million people, roughly two million of whom live within 2 hours of the New Mexico
border.3 If one percent of Texans living in close proximity to the New Mexico border enroll in the MCP,
the program will add 20,000 patients and demand will increase by 18.4 million grams annually.4

b) Authorization and Access
SB 406 increases access for qualifying patients by decreasing the frequency with which patients must
recertify and allowing for evaluation via telehealth. Three-year recertification will help to ensure continuous
enrollment with less attrition. Telemedicine certification5 will also increase ease of access and, in
conjunction with changes to residency requirements, will facilitate access to the MCP by patients who reside
outside New Mexico.

c) Normalization
SB 406 further normalizes the medical use of cannabis in New Mexico by affirming that “A qualified patient’s
use of cannabis pursuant to the Lynn and Erin Compassionate Use Act shall be considered the equivalent of
the use of any other medication under the supervision of a physician.”
Other provisions of the law, including permitting the use of medical cannabis in schools, providing
protections for medical cannabis use at work and by individuals under state supervision, and amendments to
the Anatomical Gift Act and the Family Services Act all affirm state support for medical cannabis use by
qualified patients. The impact of these provisions on medical cannabis demand is hard to predict for a
variety of reasons including differing interpretations of the state supervision language and school district
discretion in allowing medical cannabis use by students. It seems reasonable to expect that evidence of
greater acceptance of medical cannabis by the state will ultimately encourage more patients to obtain
cannabis cards and thereby increase demand.

d) Potency
SB 406 prohibits the DOH from regulating the THC concentration in cannabis products. Under prior DOH
rule, commercial producers were prohibited from selling concentrated cannabis products over 70
percent THC unless the purchaser had a medical exception from the DOH. Production of higher THC
products will require more plant material, but the impact this provision will have on demand is highly
uncertain and not expected to be large.

Section 26-2B-3 (v) NMSA 1978
Technically, Texas has a medical cannabis program, but it is extremely limited. The state’s Compassionate Use Act, implemented
in early 2016 and run by the Texas Department of Public Safety, allows patients with intractable epilepsy and a doctor’s
recommendation to obtain low-THC cannabis oil. No other cannabis products or conditions are permitted
4 The average penetration rate across all medical cannabis states is about 1.1%. As of March 2019, roughly 3.3% of New Mexico’s
population participated in the MCP.
5 Telehealth is permitted after an initial in-person visit
2
3
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Opioid Use Disorder
The Medical Cannabis Advisory Board approved the addition of opioid use disorder as an MCP-qualifying
condition on March 29, 2019. DOH Secretary Kunkel is expected to accept the Board’s recommendation.6
Precise estimates of the prevalence of opioid use disorder in New Mexico are hard to come by. The
2016-2017 National Survey on Drug Use and Health estimated that 9,000 New Mexicans ages 12 and older
experience “pain-reliever use disorder” and another 55,000 mature plants experience “illicit drug use
disorder.”7, 8 A recent Milliman study estimated that in 2015 about 15,000 insured New Mexicans actively
experienced diagnosed opioid abuse, dependence, or poisoning.9 The actual number of New Mexicans
who could qualify for the MCP on the basis of opioid use disorder is likely much higher because not all New
Mexicans have health insurance and not all cases of opioid use disorder are diagnosed. On the other hand,
some of the patients who would qualify for the MCP due to opioid misuse may already be enrolled in the
MCP due to chronic pain or other qualifying conditions. These contravening factors make it difficult to
predict the impact of adding opioid use disorder to the list of qualifying conditions. Nonetheless, the impact
is likely to be significant: If ten percent of insured New Mexicans with diagnosed opioid use disorder
enrolled, the MCP would add 1,500 new qualifying patients and demand would increase by 1.4 million
grams annually.10

II.

Evidence of a Thriving Illicit Market

States establish medical cannabis programs to help ensure that qualified patients can access the medicine
they need without turning to illicit sellers; but ensuring access requires more than simply decriminalizing
production and possession for licensees and cardholders. Medical cannabis is not accessible if it is not
affordable and licensed producers cannot crowd-out illicit sellers if they cannot compete effectively on price.
By keeping prices in the regulated market well above competitive levels,
restrictive commercial producer grow limits fuel growth of the illicit
market.
As of March 2019, just over
MCP policies contribute to both demand and supply in the illicit cannabis
market. While overly stringent grow limits keep dispensary prices too high
for many patients, lax regulation of PPLs fosters the flow of New Mexico
homegrown into illicit supply channels. Qualified patients priced out of
the legal market are turning to illicit sellers, some of whom hold PPLs, to
obtain their medicine.
This contention is supported by rich anecdotal evidence and by data
published in DOH patient and producer reports. These data illustrate
trends not evident in state cannabis markets where regulated production
by properly licensed producers has been allowed to fluctuate in response
to patient demand.

7,500 qualified patients held
personal production licenses.
The percentage of PPLs who
are actively growing cannabis
appears to have risen in
recent years. Half of PPL
holders surveyed in 2013 and
three-quarters of those
surveyed in 2019 said they
were using their PPL to grow
cannabis.

6 “Medical Cannabis Advisory Board Approves Petition to Add Opioid Use Disorder as Qualifying Condition for the Medical
Cannabis Program.” https://nmhealth.org/news/information/2019/3/?view=752
7 “Illicit Drug Use” includes the misuse of prescription psychotherapeutics or the use of cannabis, cocaine (including crack), heroin,
hallucinogens, inhalants, or methamphetamine
8 https://www.samhsa.gov/data/report/2016-2017-nsduh-state-specific-tables
9 http://www.milliman.com/uploadedFiles/insight/2018/Opioid_Use_Disorder_Prevalence.pdf
10 Three states – Pennsylvania, New York, and New Jersey - currently include opioid use disorder as a qualifying condition for their
medical cannabis programs. These provisions have not been in effect long enough to discern their effects on program enrollment.
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While regulated cannabis prices in other states such as Colorado, Oregon, Washington, and Arizona have
declined, sometimes quite dramatically, as programs have grown,11 New Mexico cannabis prices have
actually increased from an average of $9.56/gram in the first quarter of 2018 to $10.16/gram in the fourth
quarter.12
While producers in other states grapple with mounting
surpluses, New Mexico commercial producer
inventories are declining. Commercial producers
reported 1.1 million grams of flower and bud in stock
as of December 31, 2018, 35 percent less than the 1.7
million grams of inventory one year earlier. Because
the decline in inventory coincided with a near doubling
of MCP enrollment, per capita inventory fell 57 percent, from 37 grams per patient at the end of 2017 to
16 grams per patient in December 2018.
Data from the DOH indicates a downward trend in
consumption per qualified patient. Declining
purchases from regulated suppliers point to
increasing reliance on the illicit market by qualified
patients.

Data from regulated markets in other states show per capita consumption climbing as markets grow and
mature.13, 14 In contrast, data from the DOH indicates a downward trend in consumption per qualified
patient. Declining purchases from regulated suppliers point to increasing reliance on the illicit market by
qualified patients.

III.

Adequate Supply and PPL Parity

By further loosening the lax regulatory constraints on personal production, provisions of SB 406 exacerbate
the disparity in access between qualified patients who hold PPLs and patients who obtain their cannabis
solely from commercial producers. SB 406 authorizes personal production licensees to be in possession of
their entire harvest, even if that amount exceeds the current “adequate supply” limit of 8 ounces per 3month period.15
Section 26-2B-4 NMSA 1978 (being Laws 2007, Chapter 210, Section 4) is amended to read:
"26-2B-4. EXEMPTION FROM CRIMINAL AND CIVIL PENALTIES FOR THE MEDICAL USE
OF CANNABIS. -A. A qualified patient or a qualified patient's primary caregiver shall not be subject to arrest,
prosecution or penalty in any manner for the possession of or the medical use of cannabis if the
quantity of cannabis does not exceed an adequate supply; provided that a qualified patient or the
qualified patient's primary caregiver may possess that qualified patient's harvest of cannabis”

PPL holders are allowed to possess up to four mature cannabis plants at any one time. If each plant yields
20 ounces of useable cannabis, a single harvest could easily yield five pounds. With four harvests annually, a
single PPL could produce 20 pounds of useable cannabis each year. commercial producers, in contrast, are
permitted to produce a combined maximum of roughly 1.1 pounds per patient per year (an average of .03
pounds per patient per commercial producer) under the 450 plant limit and 6.2 pounds per patient per
year (an average of .18 pounds per patient per commercial producer) under the 2,500 plant limit.
11 BDS Analytics' Cannabis Retail Price Index (CPI) & Cannabis Consumer Sales Report - February, 2019. Retrieved from:
https://bdsanalytics.com/wp-content/uploads/2019/04/CPI-Template-Feb19.pdf
12 New Mexico Department of Health Quarterly commercial producer Reports. Retrieved from:
https://nmhealth.org/about/mcp/svcs/pdb/
13 Colizzi, M. and Bhattacharyya, S. (2018) Cannabis use and the development of tolerance: a systematic review of human evidence,
Neuroscience & Biobehavioral Reviews, Volume 93 Pages 1-25, https://doi.org/10.1016/j.neubiorev.2018.07.014.
14 Twenty-four percent of respondents to DOH’s March 2019 MCP patient survey said that tolerance had caused them to increase
their consumption of cannabis over time.
15 7.34.3.9 NMAC
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If commercial producers and the qualified patients they serve were subject constraints equivalent to that of
PPL holders, the maximum commercial producer plant count would be 10,000 after implementation of SB
406 and the addition of opioid use disorder to the list of MCP qualifying conditions.

IV.

Production Quotas

Grow limits may be a useful basis for a system of tiered licensure, but when production limits impose
binding production constraints on responsible growers they do more harm than good. Although some
states like Michigan and Hawaii use plant count or canopy size as the basis for tiered licensure fees, most
medical cannabis states do not place an absolute cap on production.
There are strong economic rationales for not placing quotas on medical cannabis production, especially
when licenses are capped. Limits on plant count or canopy size may give the impression that the state is
preventing over-supply, but, in reality, capping cultivation does little to prevent diversion and artificially
inflates price patients must pay, driving patients to the illicit markets and allowing inefficient producers to
remain profitable.
Making growing area or plant count a binding constraint on production encourages producers to make
adaptations to maximize yield per square foot. These adaptations can drive up production costs and push
producers to cultivate only the highest yielding strains resulting in less variety for consumers.16
Production limits attempt to minimize diversion by ensuring that legal production does not exceed the
amount that can be sold in legal markets. Although this logic may work for more conventional
pharmaceuticals, grow limits are not effective compliance mechanisms for cannabis because neither canopy
size nor plant count are reliable predictors of statewide yield. Numerous factors including type of grow,
number of harvests, height of canopy, strains cultivated, and random factors such as crop failure impact yield.
A 1,000 square foot outdoor canopy could yield 80 pounds of useable cannabis annually while an otherwise
identical indoor grow with 5 harvests per year could easily yield 400 pounds per year.
In large, vigorous, and appropriately regulated legal markets intense competition results in lower prices. As
has been the case in other states, allowing commercial producers to produce enough cannabis to meet
patient demand will likely result in lower prices. Falling prices will narrow profit margins for some producers,
forcing them to become more efficient or exit the market. The role of regulation is not to protect
inefficient producers from the rigors of a competitive marketplace.
Finally, stifling production by licensed producers does not prevent cannabis market concentration, rather it
shifts that concentration and attendant market power into the illicit market. New Mexico could more
effectively combat excessive market concentration by reducing the significant barriers to entry created by
high up-front licensure fees.

Production Limit Recommendations
If production limits are implemented, adherence to the following six guidelines is recommended:
1. Grow limits should apply to mature plants only

How to Regulate Cannabis A Practical Guide. Transform Drug Policy Foundation May 2014.
https://www.unodc.org/documents/ungass2016/Contributions/Civil/Transform-Drug-Policy-Foundation/How-to-Regulate-CannabisGuide.pdf

16
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2. Grow limits should not constitute binding production constraints on responsible growers.
3. Grow limits should be part of a tiered licensure structure that imposes higher licensure fees on
larger producers and allows for stacking of top tier licenses.
The production tiers presented in Table 2 are similar to those implemented in Michigan. Licensure
fees increase with plant count. Tier 3 licensees who wish to operate larger grows can purchase and
stack multiple tier 3 licenses, each of which authorize the grower to grow up to 3,000 cannabis
plants in a single location. The licensure tiers proposed in Table 2 also align with the production
strata evident in producer responses to the question about optimal plant count posed on the 2019
survey.
Table 2 Tiered Licensure with Stacking
Tier
Maximum Mature Plants
1
500
2
1,500
3
3,000

Annual Fee
$5,000
$15,000
$30,000

Stackable?
No
No
Yes

4. Grow limits should be based on plant count rather than canopy
As noted earlier, neither method is particularly effective for ensuring that commercial producers
produce no more or less than is necessary to meet patient demand. That said, plant count is the
method to which commercial producers are accustomed and the majority of medical cannabis
producers (53%) surveyed preferred plant count.
5. Grow limits should equalize access for PPL holders and patients who buy exclusively through
dispensaries.
Plant count limits should enable commercial producers to produce at least the same amount of
cannabis per qualified patient as PPL holders are permitted to produce for themselves
6. Grow limits should be based on patient need and therefore be a function of the number of
qualified patients.
Maximum plant counts should be reassessed bi-annually and indexed to program enrollment
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[EXT] Comment on proposed new NMAC 7.34.2.7, 7.34.3.7, 7.34.4.7
Sean McAfee <smcafeelaw@gmail.com>
Thu 7/11/2019 4:18 PM
To: comment,

MCP, DOH <MCP.Comment@state.nm.us>;

To: NM Department of Health
Re: Proposed amendments to NMAC 7.34.2.7, 7.34.3.7, 7.34.4.7
I represent the New Mexico Beneﬁcial Products Manufacturers Coopera ve Associa on, an associa on of manufacturers
licensed under the Lynn and Erin Compassionate Use Act who provide medicinal cannabis products for use by the NM
Medical Cannabis Program's pa ents. These manufacturers provide an invaluable service to pa ents who prefer to take their
medicine in forms other than via inhala on of smoke from raw plant material. I write on the Associa on's behalf, and on
behalf of all manufacturers.
With the passage of SB 406, the legislature clearly and speciﬁcally conﬁrmed its con nued intent to provide for the
existence of manufacturers within the statutory scheme of the Lynn and Erin Compassionate Use Act. Because the very
existence of manufacturers was the subject of a legal challenge by producer NM Top Organics, (New Mexico Top OrganicsUltra Health Inc. v. NM Dept of Health Medical Cannabis Program, D-101-CV-2018-03519), it is important the new rules
appropriately and accurately reﬂect that intent. Further, it is important that they are suﬃciently speciﬁc so as to not invite
addi onal challenge, and withstand such challenge when and if made.
Accordingly, I suggest the following addi ons (in red italics) to the proposed new rules, speciﬁcally these deﬁni ons:
7.34.2.7; 7.34.3.7 and 7.34.4.7 Deﬁni ons
K.
“Cannabis-derived product” means a product, other than cannabis itself, which contains or is derived from
cannabis, not including hemp. Cannabis which is intended to be converted into a cannabis-derived product is considered a
cannabis-derived product at such me it is provided to a licensed manufacturer for the purpose of crea on of a cannabisderived product.
(…)
Y.
“Manufacturer” means a [business en ty that manufactures cannabis derived product that has
been approved for this purpose by the medical cannabis program] person that is licensed by the department to manufacture
cannabis products; package, transport or courier cannabis products; have cannabis products tested by a cannabis tes ng
facility; purchase, obtain and transport cannabis for the purpose of manufacturing cannabis-derived product, purchase,
obtain, sell and transport cannabis products to other cannabis establishments; and prepare products for personal
produc on license holders.
[...]
While the new statutory language implemented by SB 406 makes it abundantly clear the legislature intended for
manufacturers to be able to acquire and process cannabis, and provide these products to pa ents, the poten al for
ambiguity or confusion over cannabis vs. cannabis-derived product should be speciﬁcally addressed in the context of
manufacturers being able to acquire raw cannabis to make products for the program’s pa ents. Should these new rules
leave any doubt, the Department can expect more legal challenges from en es engaging in ongoing a empts to restrict
pa ent access to medicine through outlets other than their own.
Thank you for your considera on,
Sean P. McAfee
The Law Office of Sean P. McAfee
9400 Holly Ave NE Bldg 4
https://webmail.state.nm.us/owa/#viewmodel=ReadMessageItem&ItemID=AAMkADJkYzM3YjdmLWM1ZDAtNDZkYi05OWQ3LWFlZGM2YTFhZjkxMQ…
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Albuquerque NM 87122
(505) 944-2517
1(866) 241-0010 (fax)
smcafeelaw@gmail.com
Our office is paperless. Please send documents electronically. Our planet thanks you.
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NOTICE OF PUBLIC HEARING
The New Mexico Department of Health (Department) will hold a public hearing on proposed amendments to
various rule sections of the Department’s Medical Cannabis Program rules at Parts 7.34.2, 7.34.3, and 7.34.4
NMAC. The hearing will be held on July 12, 2019 at 9:00 a.m. in the auditorium of the Harold Runnels Building,
located at 1190 St. Francis Drive in Santa Fe, New Mexico.
The proposed rule amendments include:
• Revisions to nonprofit producer licensure requirements, including cannabis plant limits, licensing fee
requirements, and the specification of certain quarterly reporting requirements;
• Revisions to standards concerning bases for disciplinary actions against licensed producers, and revisions
to the fines applicable to licensed nonprofit producers;
• Revisions to personal production license (PPL) standards, including provisions regarding who may hold a
PPL and where a PPL holder may grow cannabis plants;
• Addition of a licensing provision for school districts, public schools and charter schools, and their
designated school personnel, to possess, store and administer cannabis for qualified students, in accordance
with recent changes to the Public Schools Code;
• Modification of the patient enrollment period from the current one-year period to three years;
• Revision of certain hepatitis C eligibility requirements;
• Inclusion of certain annual submittal requirements for qualified patients;
• Removal of the 70% THC concentration limit for cannabis-derived products;
• Removal of the prohibition against certifications conducted by telemedicine, and inclusion of certain
requirements applicable to such certifications;
• Revisions to the Medical Cannabis Advisory Board membership requirements; and
• Various revisions and additions to definitions in all three rule parts.
The legal authority for the proposed rule amendments is at NMSA 1978, Section 9-7-6(E), and NMSA 1978,
Section 26-2B-7(A).
Free copies of the full text of the proposed rule amendments can be obtained online from the New Mexico
Department of Health’s website at http://nmhealth.org/about/asd/cmo/rules/ or from Andrea Sundberg using the
contact information below.
The public hearing will be conducted to receive public comment on the various proposed amendments to sections of
Parts 7.34.2, 7.34.3, and 7.34.4 NMAC. Any interested member of the public may attend the hearing and submit
data, views, or arguments either orally or in writing on the proposed rule amendments during the hearing. Written
public comment may also be submitted prior to the date of the hearing. Please submit any written comments
regarding the proposed rule amendments to the attention of :
Andrea Sundberg
NM Department of Health
Medical Cannabis Program
P.O. Box 26110
Santa Fe, NM 87502-6110
Or at:
MCP.comment@state.nm.us
All written comments must be received by 5:00 p m. MDT on July 11, 2019. All written comments will be published
on the agency website at http://nmhealth.org/about/asd/cmo/rules/ within 3 days of receipt, and will be available at
the New Mexico Department of Health Medical Cannabis Program for public inspection.

If you are an individual with a disability who is in need of special assistance or accommodations to attend or
participate in the hearing, please contact Andrea Sundberg by telephone at (505) 827-2318. The Department
requests at least ten (10) days advance notice to provide requested special accommodations.

DANIEL M. JACOBS

July 11, 2019
RE:

Objection to Public Hearing and request that it be held in abeyance (Faulty Notice)

To Whom it may Concern,
My name is Daniel Jacobs, and I am the former Chief Records Custodian and Chief Privacy Officer for the
New Mexico Department of Health (Retired) I am formally objecting to the New Mexico Department of
Health, conducting the public hearing on proposed amendments to various rule sections of the New
Mexico Department of Health’s Medical Cannabis Program rules at Parts 7.34.2, 7.34.3, and 7.34.4
NMAC. This hearing is scheduled for July 12, 2019 at 9:00 a.m. in the auditorium of the Harold Runnels
Building, located at 1190 St. Francis Drive in Santa Fe, New Mexico. I request that the hearing be held in
abeyance until such time as proper notice to the general public is issued.
The “Notice” attached, provides contradictory information to the public about the period and time in
which public comments may be submitted for consideration by the Hearing Officer. Pursuant to
1.24.25.11NMAC Rule Notice and 1.24.25.12 Written Comments.
Highlighted Text from NMDOH Notice states that the public may not submit written comments after
5:00 pm July 11, 2019, which contradicts the notification to the public that they “member of the public
may attend the hearing and submit data, views, or arguments either orally or in writing on the
proposed rule amendments during the hearing.”
The Notice of Rulemaking to the general public must adhere to the requirements of the statute in so far
as informing the public of the procedures they must follow in order to participate and have a voice in
public policy, to do anything less would be detrimental. Good governance not only requires it but the
public demand it. Therefore, I formally request that the public hearing be held in abeyance at such time
as proper notice be issued.

Thank you,

Daniel Jacobs

DANIEL M. JACOBS

14-4-5.3. Public participation, comments and rule hearings. A. The notice of proposed rulemaking shall
specify a public comment period of at least thirty days after publication in the New Mexico register
during which a person may submit information and comment on the proposed rule. The information or
comment may be submitted in an electronic or written format or at a public rule hearing pursuant to
Subsection B of this section. The agency shall consider all information and comment on a proposed rule
that is submitted within the comment period. B. At the public rule hearing, members of the public shall
be given a reasonable opportunity to submit data, views or arguments orally or in writing.

The 2017 amendment, effective July 1, 2017, prohibited agencies from adopting rules until the public
comment period has ended,
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[EXT] Comment on Personal Production License/Licensed Non-Profit
Producer Despenceries
PI
Thu 7/11/2019 4:48 PM
To: comment,

MCP, DOH <MCP.Comment@state.nm.us>;

Importance: High

To Those It May Concern,
I write submit this “comment” in reference to the new Mexico Department of Health Medical Cannabis Program, in
par cular to the Pa ent Personal Produc on License and the rules/regula ons/laws in NMAC 7.34.3 & 7.34.4 and the Lynn
and Erin Compassionate Act which governs the purchase of cannabis “seeds, clones, or plants from a Licensed Non-Proﬁt
Producer.
Let me begin with a li le about myself

.
, I ﬁnd that the NMCP’s rules/regula ons/laws are lacking aﬃrma on when it comes to the
Pa ent’s Personal Produc on License “allowed” purchase of cannabis “seeds, clones, or plants from these Licensed NonProﬁt Producers. For this program to work under the rules/regula ons/laws of the NMCP, and in par cular to the Personal
Produc on License, the NM Licensed Non-Proﬁt Producer(s) must make available the purchase of cannabis “seeds, clones,
or plants” as referenced if the Personal Produc on License to be a valid “allowed” purchase.
You cannot purchase what the “Producers” do not make available. I pondered why the “Producers” would not want to make
these purchases available and the only logical answer is, the “Producers” make far more money on Pa ents that purchase
the Cannabis by the gram/oz then they would ever make on the seeds which allows the Pa ent to produce they on medical
cannabis.
For that reason, I strongly submit that the rules/regula ons/laws be updated to aﬃrm the right of purchase of cannabis
“seeds, clones, or plants” by the holder of a Personal Produc on License and that the NM Licensed Non-Proﬁt Producer(s)
must make the cannabis “seeds, clones, or plants” available at their dispensaries any me they have them on hand.
Respec ully submi ed,
https://webmail.state.nm.us/owa/#viewmodel=ReadMessageItem&ItemID=AAMkADJkYzM3YjdmLWM1ZDAtNDZkYi05OWQ3LWFlZGM2YTFhZjkxMQ…
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Daniel M. Jacobs

July 11, 2019
Ms. Andrea Sundberg
RE:

Public Comment for Proposed Rule Hearing July 12, 2019

Dear Ms. Sundberg, please accept this as my official public comment on the proposed rule hearing of
the Medical Cannabis Program.

Plant count,
The new rule proposes a plant count limit based primarily on two studies commissioned by the
Department. The first study by RGL recommends a plant count based on a faulty premised that all PPL
license holder will grow the maximum allowed under the rule. The RGL calculation removes that amount
of grams from the total amount of cannabis in the market place as a base line to determine the number
of plants a producer may grow. This study does not take into account that 26% (Research and Polling
Report) of the PPL holders do not grow; so this amount would need to be subtracted from the original
assumption , and the average number of yield by PPLs is much lower than the amount used in the
calculation, which also should be adjusted. RGL based their assumption that all cannabis grown is usable
(RGL report states that they did not consider quality of cannabis) this is a faulty premise that all cannabis
grown will be female plants that give the maximum yield and quality for sale in the marketplace; that
simply not possible.
The most reliable study that the DOH has is from Research and Polling which supports the position that
there is not enough quality usable cannabis to meet the demand. The R&P report supports the position
that an increase in plant count is necessary. R&P data shows that the primary purchase across the
program is edibles rather than flower or bud.
The amount of useable cannabis available in any given grow in order to manufacture edibles is far less
than the amount necessary to meet the current demand of the edible market. As more and more
patients are added to the program; this amount continues to decrease even further based on
consumption. The LNPP so will need to meet their patients’ request who want more rather than less
availability and variety, which is demonstrated in R&P’s report. The lack of the availability restricts
patients and the consequence is that, patients will have to go without the medication they need. This is
likened to the pharmaceutical market where the price of a medication is not obtainable by the vast
majority due to cost, and in this scenario cost is not the factor but the availability of material in order to
manufacture the medicine that patients need is the primary barrier.

Either an increase in the total number of plants is needed in order to avoid a shortage in the
marketplace of edible medicine or a new section creating a plant limit for the sole purposes of
manufacturing edibles separate and apart from all other product produced. The R&P report supports
this position based on the data showing often time edibles are not available or patients have to wait
days and weeks in order to access their medicine solely due to the fact that there is not enough plant
material to manufacture these items.

July 11, 2019
Re: Public Comment on Proposed Rules
Andrea Sunberg
NM Department of Health
Medical Cannabis Program
P.O. Box 26110
Santa Fe, NM 87502-6110
Dear Ms. Sunberg,
Please accept the following comments from High Desert Relief, a LNPP for the New
Mexico Medical Cannabis Program.
HDR has been serving the Medical Cannabis Program since 2010. Although these
proposed rules are not perfect in our view, we completely support the MCP and
appreciate the effort and attempts to continuously improve upon the program that has
positively impacted the livelihoods of tens of thousands of New Mexicans.
7.34.4.7.YY “Seedling” Definition as it pertains to 7.34.3.8.A.(2) 1,750 plant
count limit
We believe that the definition of a “seedling”, “that is less than eight (8) inches in
height,” is arbitrary and a potential cause of concern in adhering to its compliance in
the sense of cultivation. While the perceived intention of allowing LNPPs the flexibility
needed to improve upon our production capabilities through the multiple advantages
allotted by not adversely counting cuttings/seedlings against the proposed plant count,
as written it could pose issues in adhering to this definition.
HDR propagates plants from mother plants in the vegetative stage to create new
plants intended for cultivation. Most of these cuttings begin their growth at
approximately 6” in height and are transplanting into grow medium for the rooting
process. Once rooted, which typically occurs in 7-10 days, these starter plants see a
rapid growth process and can quickly surpass the 8” in height essentially overnight.
There is also a vast difference in growth rate depending on specific genetics, which are
collectively grown together in cycles in groups of 300 plants currently. This variance
could cause producers to be out of compliance within their chosen plant count
unintentionally and unbeknownst to them because of this standard not based on
definitive cultivation standards.

Our recommendation is that the proposed plant count limit of 1,750 be designated to
mature/flowering plants only. This distinction between vegetative and “mature female
plants” is very specific and intentional. This would allow LNPPs to take advantage of
the intent of the ‘seedling’ guidelines that will result in a greater ability to selectively
cultivate genetics for the patients that we serve and more importantly, provide a
crystal clear definition/distinction and the appropriate application of such as it
pertains to our chosen plant count.
7.34.4.8.W.(2) Non-Profit Producer License Fee Increase
While we realize that the MCP is funded entirely ‘internally’ from fees collected by
LNPPs, Manufactures, Couriers, Approved Laboratories and PPL fees and other
revenue sources to operate, the potential doubling of Licensure Fees for LNPPs
appears to not be based on current or projected needs and is essentially arbitrary in
nature. Additionally, this maximum renewal fee of $180,000 for 1,750 plants must
be directly passed onto the New Mexican citizens we are solely allowed to serve,
qualified patients and their primary caregivers currently enrolled in the MCP.
There are currently 33 states that provide Medical Cannabis Programs and at this fee
structure, New Mexico would become the 3 highest renewal fee in the country and by
far the most expensive west of the Mississippi River. Only Ohio and Michigan have
higher annual renewal fees.
rd

Specifically in our region, the following are the annual renewal fee requirements of the
following states:
Arizona $1,000
California $77,905
Colorado $5,300 (10,201-13,800 plants)
Nevada $30,000
Oklahoma $2,500 (unlimited plant count)
Oregon $5,700
Washington $1,480
As displayed, there is a considerable difference between the annual renewal fees of
other successful state programs and the proposed fees of New Mexico. While we
realize an increase of the allotted plant count is necessary to appropriately serve the
qualified patients now and in the short-term future, we do not think there is a true
correlation of doubling the MCP budget and its financial resources to oversee and
ensure compliance. While we also realize that we are allowed to operate an expanded
plant count while continuing to pay $90,000 annually, we should not be monetarily
penalized for exceeding that production limit to best serve those we entrusted to serve.
Additionally, to ramp up production, there is a substantial investment that must be
incurred to do so. Not counting the physical building itself of our current production
facility, we have already invested $500,000 in its build-out and are anticipating
outlaying another $500,000 to expand again to take advantage of an larger plant
count to be able to attempt to meet the current and real demand of the qualified
patients that choose HDR as their provider of medical cannabis.
This excessive fee structure also prevents the ability of many of the small producers to
expand their plant count to better serve qualified patients. It also invites outside
entities from entering the MCP based on the need for increased funds for simple
survival and to remain competitive with the LNPP community to better serve.

Our recommendation is that any increase of the renewal fee structure be based on the
real time needs to support and appropriately fund the MCP and all the services it
provides. While not privy to the annual budget of the MCP, our estimates of its $3.2
Million annual budget seems reasonable and we recommend suspending the fee
increase at this time and continue to require that annual renewal fee of $90,000 for
the 1,750 plants.
We feel like doubling the fees, again which are directly passed along to the qualified
patients, was not based on needs of the program and in its essence, is an arbitrary fee
structure that is excessive in comparison to other existing medical cannabis programs
in operation around the country.
Thank you in advance for your time and consideration of our comments related to the
proposed rule changes. Again we appreciate the effort, intention and research
completed by the MCP to continue to improve upon the program that is truly making
an lasting and effective impact on the well being of the citizens of New Mexico.
In Service,

Drew Stuart
Executive Director
High Desert Relief

The proposed rule and ancillary reports used to create the new rule is based on the presumption that
those applying for the MCP can afford to purchase necessary medicine. Additionally, the report from the
state of Oregon is based on statistical analysis of their recreational program and not a Medical Cannabis
program, so the analysis is skewed by the fact that it does not take into account or even equate to NM
based on population rates, rural locality, and economic issues faced by patients in NM.
What the rules does not state but allows is different that the intentions of the program.
PPL:
A holder of a PPL has the ability to grow 16 plants with 4 mature flowering plants. The yield of cannabis
for the holder of a PPL is far greater than the access of a general patient, who is restricted to 8 ounces in
a given 90-day period. Additionally, the holder of a PPL is not restricted from purchasing another 8
ounces in a 90-day period. This disparity equates to approximately 3 LBs for each PPL per 90 days verses
8 ounces in the same time period for a general patient. Essentially, if you have the economic means you
will be able to benefit from the whole program but if you have economic barriers you are essentially
treated differently.

Fees and set up:
The application fee for a PPL is a non-refundable $30, the average cost to set up an indoor grow that
comply with DOH rule is $250.00 for security and materials. The average patient in the program does
not have the financial resources to benefit from this section of the rule. The result like much of the rule
does not benefit those who do not have economic means.

Facility:

The rule has required that PPL applicants obtain permission, if they rent or are living in a property that
they do not own from their landlord to grow medical cannabis. Again, this show the disparity between
those with means and those without. If you a patient in the program and you are renting an apartment
from a commercial apartment complex, obtaining permission from a corporate entity that is in another
states is virtually impossible, which further limi9ts the number of patients who can benefit from this
section of the rule.

No Tracking:
The MCP dedicated no fewer than 9 pages in the new rule to outline requirements that LNPPs must
adhere to, however, these same requirements are not imposed on the PPLs. The basic task for both a
PPL and an LNPP is to grow cannabis for either personal PPL or commercial LNPP, yet not reporting
requirements regarding the amount of usable cannabis is reported, no tracking “seed-to-sale” as
required of LNPPs, no inspections, no quality assurance, and now the rule will allow those same PPLs to
give cannabis to other qualified patients without any quality assurance.

Reynold Greenleaf & Associates, LLC
Comments for Proposed Rule Change Hearing Dated July, 12, 2019
7/11/19
Reynold Greenleaf & Associates, LLC (RGA) respectfully submits the following
concerns regarding the proposed rule changes published by the Medical Cannabis
Program (MCP) division of the New Mexico Department of Health.
7.34.4.8 PRODUCER LICENSING; GENERAL PROVISIONS:
A. The department may license two classes of producers:
(2) A non-profit producer that operates a facility and, at any one time, is limited to
a combined total of no greater than [2,500] 1,750 cannabis [mature female plants,
seedlings and mature male] plants, not including seedlings, …
RGA agrees that the level of 1,750 cannabis plants is and appropriate level. Please see the
Plant Count Formula for Determination of Appropriate Plant Count that we submitted to
the MCP back in March of 2019.

7.34.4.8 PRODUCER LICENSING; GENERAL PROVISIONS: A. The
department may license two classes of producers:
(1) A qualified patient or primary caregiver who holds a valid personal
production license. A qualified patient or primary caregiver who holds a valid
personal production license is authorized to possess no more than four mature
female plants and a combined total of 12 seedlings and male plants, and may
possess no more than an adequate supply of usable cannabis, as specified in
department rule; provided that a qualified patient or qualified patient’s
primary caregiver may possess that qualified patient’s harvest of cannabis.
RGA is concerned about the equality of rights among patients and possession levels.
With the included language patients with a PPL would have additional rights of
possession – allowing PPLs to possess unlimited amounts of cannabis due to the
difficulty of discerning harvest totals and determining where cannabis product was
produced. RGA suggests a universal possession limit extracted from the spirit of the law
which provided all patients have an equal right to possess an amount of cannabis that
guaranteed them ninety days of uninterrupted supply. This number should be determined
through a process of discussion with patients, patient advocates and MCP officials. This
total possession amount should be universally applied to all patients and enforced.
Y. “Manufacturer” means a [business entity that manufactures cannabis derived
product that has been approved for this purpose by the medical cannabis program]
person that is licensed by the department to manufacture cannabis products;
package, transport or courier cannabis products; have cannabis products tested by
a cannabis testing facility; purchase, obtain, sell and transport cannabis products

to other cannabis establishments; and prepare products for personal production
license holders.
RGA believes that granting PPLs the right to utilize manufacturers to generate Cannabis
Derived Product is fundamentally correct, but we are very concerned with this language.
PPLs could very well generate and possess up to twenty pounds a year. Converted to
BHO or distillate cartridges could produce hundreds if not thousands of CDPs that could
make their way on to the black market. The department should revisit this rule to clarify
and track the manufacture of PPL materials to better provide public safety to the general
public.
Other than the above mentioned items, RGA feels the proposed rule is a step in the right
direction and feels that the Rule should pass and be promulgated.
Sincerely,
William Ford, Managing Partner, Reynold Greenleaf & Associates, LLC
Jacob White, Partner, Reynold Greenleaf & Associates, LLC
Chris Romero, Partner, Reynold Greenleaf & Associates, LLC
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Attorney at Law
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Via Hand Delivery on 7/12/19 to:
Hearing Officer at New Mexico Department of Health
Public Hearing on Proposed Amendments to Medical Cannabis
Program rules; Harold Runnels Building, Santa Fe, NM
Re: Comments on Amendments to Medical Cannabis Program Rules
Thank you for the opportunity to comment on the proposed rule changes. I am writing and
testifying today as a New Mexico medical cannabis patient, advocate, and business attorney. I have
been involved in our medical cannabis program since I started advocating for its passage in 2003. I
petitioned the Medical Advisory Board at its first hearing in 2009, getting three conditions approved
and becoming the 217th NM medical cannabis patient in February 2009. I also represented one of
the first five nonprofit corporations to be licensed as a Licensed Nonprofit Producer (LNPP) in
2009. I am a member of the Board of Directors and Chair-Elect of the Cannabis Law Section of the
NM State Bar and served as a member of the 2018-2019 NM Cannabis Accessibility and
Affordability Task Force. My law practice for the past eleven years has concentrated on
representing and advising licensed medical cannabis producers, manufacturers and applicants under
New Mexico’s Lynn and Erin Compassionate Use Act (LECUA).
I completely support and adopt Secretary Kunkel’s stated mission in her June 11, 2019
announcement of this meeting: “Our focus with this is to better provide a medical cannabis system
that guarantees safe access for patients to safe medicine. We want to assure patients have enough
medicine both now and in the future as well as in forms that make the most sense for the very
conditions they’re treating.“
The most important stakeholders in our Medical Cannabis Program (MCP) are the persons for
whom the program was created, the patients:
The purpose of the Lynn and Erin Compassionate Use Act is to allow the
beneficial use of medical cannabis in a regulated system for alleviating
symptoms caused by debilitating medical conditions and their medical
treatments. NMSA § 26-2B-2, “Purpose of act.”
The rules need to be designed to “provide a medical cannabis system that guarantees safe access
for patients to safe medicine.” And “to assure patients have enough medicine both now and in the
future . . . ,” as Secretary Kunkel eloquently articulated.
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With Secretary Kunkel’s focus of guaranteeing safe access for patient to enough medicine, these
revised rules need to be amended for the benefit of patients by ensuring access and availability.
That can be accomplished by licensing more and diversified producers, growers, distributors or
dispensaries. The increase in licensing of providers can also be encouraged by reducing the
application fee for nonprofit producers’ licenses, which is unchanged from its draconian increase
the last time these regulations were amended in 2015, and instituting low application fees for more
and diverse medical cannabis industry providers or licensees.
The nonprofit producer application fee was $100 in 2009 and 2010 when the first 25 Licensed
Nonprofit Producers (LNPPs) were awarded their licenses. The fee was increased to $10,000 for
the next 12 LNPPs licensed in 2015 under Governor Martinez’ administration. This fee is
exorbitant and anti-progressive. It should be significantly decreased to eliminate barriers to entry
into the medical cannabis market and increase access for patients. And new fees for new licensees
need to be appropriate. The current application fees are unreasonable and unjustified.
The Department of Health and others have identified the most urgent problem facing the MCP
today as inadequate supply. Inadequate supply imposes multiple hardships to patients by increasing
the cost of their medicine, forcing some patients to do without their medicine, or go to the black
market for it. This shortage results in both the lack of availability of legal medical cannabis and
excessive prices for it, especially in the rural markets. Court decisions in 2014 and 2019 resulted in
forced increases to the plant count limits of LNPPs.
However, increases in plant count limits are neither the exclusive nor preferential answer for
patients. Instead, the licensing of more LNPPs coupled with the disintegration of the medical
cannabis industry by licensing new growers and distributors separately is much more advantageous
to the patient. Under the current rules a LNPP must both produce and distribute medical cannabis.
With vertical integration eliminated, it will be less expensive to enter the market and will allow
more microbusinesses, mom and pop shops, to enter the medical cannabis market. That would also
create a more competitive environment leading to more innovative products and lower prices for
patients.
Exorbitant application fees and the completely vertically integrated medical cannabis industry is
contradictory to the enabling statute, the LECUA. Instead of allowing the beneficial use of medical
cannabis, they greatly impede the production of medical cannabis. These fees and mandatory
vertical integration, lack of micro-business are clearly not based on nor consistent with the
legislative intent. Regulations should be promulgated to create licenses for businesses not vertically
integrated, that could either produce or distribute medical cannabis, but not be required to complete
both.
The DOH has ample authority and direction to implement my suggestions. Under Senate Bill 406,
Section 8, a new section of the LECUA is to be enacted to read: . . . “ By 12/20/19 secretary of
health shall adopt and promulgate rules to establish fees and licenses for
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cannabis producers, manufacturers, couriers, testing facilities, or any other cannabis
establishments whose operations are authorized pursuant to the LECUA. . . .(D) The
Department shall administer licensure for medical cannabis program activity provided for in the
LECUA, which shall include . . . (5) any other activity or person as deemed necessary by the
department.”
The following is more of a minor editorial comment, however it is important that our regulations
use correct grammar and punctuation and are consistent with our statutes: 7.34.4.7 (FF) “NonProfit Producer.” Nonprofit is one word without a hyphen. Please see Section 53-8-1 et seq.
NMSA 1978, “Nonprofit Corporations.” There may be conflicting opinions about the correct
spelling of Nonprofit, but New Mexico’s regulations should at least be consistent with New
Mexico’s statutes and our Nonprofit Corporations’ statute does not use a hyphen.
Finally, I would also support Dr. Steven Jennison’s [the first medical director of the medical
cannabis program from 2007 to 2010, who also served on the Medical Advisory Board and as its
Chair for many years] suggestions in his written comments submitted 7/8/19 Re: Medical Advisory
Board – roles, responsibilities and authority. Specifically, “1) the Secretary of Health should have a
limited defined time within which to act upon the recommendations of the Medical Advisory Board;
and 2) The DOH should respect the statutory authority of the Medical Advisory Board to provide
consultation on a) changes to patient enrollment eligibility; and b) changes in allowed quantities and
preparations of cannabis available to patients in the program.” See Steven Jennison, MD, NRP
comments RE Medical Advisory Board – roles, responsibilities and authority, 7/8/19.
In conclusion, the regulations need to be revised to reflect and enable the goals of the LECUA and
guarantee safe access to enough safe medicine for patients throughout New Mexico. I appreciate
the time and attention that you and others in the Department tasked with this rulemaking will give
my comments. Please contact me should you have any question. Thank you.
Sincerely,

Patricia M. Monaghan

cc: MCP.comment@state.nm.us

