From: Chris Mechels

To: Apodaca, Sheila, DOH

Subject: [EXT] Mechels comment #1 on NMAC 7-1-30 Rules Hearing
Date: Monday, July 13, 2020 2:33:14 PM

Attachments: com SSP_RuleHearingSearchPublic.pdf

comp SSP_RuleHearingSearchPublic.pdf

Dear Ms. Apodaca,
This is the first of a number of comments on this hearing.

It concerns procedural issues with the hearing, sufficient to cancel the hearing. The attachments serve to support the
comments.

1) The Sunshine Portal description of the hearing (comp file) beginning "This emergency rule" is a very serious
error, as emergency rules have a very different process.

a) It seems that the information was erroneously copied from an earlier document. It needs to be corrected of
course, but that does not seems sufficient as those exposed to the error have false information affecting their
participation.

2) The hearing description pointed to at the next Sunshine Portal level (com file) also has serious errors, which
compromise the right of the public to be fully informed about the hearing.

a) The description of the hearing, consistent with the earlier file (1), describes the proposed rule as an emergency
rule. This is a serious error.

b) Further errors in the document are the following lines; Clearly, the documents "not available" must be available,
somewhere, as they are required for a hearing to take place.

Rule Explanatory Statement:

Not available

Related New Mexico Register Publications:
Not available

¢) The March emergency rule, which is being replaced in the current hearing, was not properly posted, as required
under the rules act, thus would appear to be invalid. This suggests that this whole hearing process, which relies
upon the earlier emergency rule, is invalid. Emergency rules must, by law, NMAC 14-4-5.6, "B. The agency shall
provide to the public" and "provide to the public" is defined at NMAC 14-4-2 as E. "provide to the public" means
for an agency to distribute rulemaking information by:

(1)  posting it on the agency website, if any;
(2)  posting it on the sunshine portal;

The Sunshine Portal has no evidence of the March emergency rule being posted on the sunshine portal thus it is
invalid. The Department of Health did FOUR (4) emergency rulemakings in March, 2020 and NONE of them were
posted on the sunshine portal as required by law. This seems a complete lack of compliance with rulemaking
requirements, which is present in the current process. A check of the portal shows that other agencies DO post
emergency rulemaking on the portal as required.

In summary, | have described three very serious problems with the current rulemaking process, sufficient to
terminate the current rulemaking and restart it. The problems with the failure to legally post the emergency
rulemaking in March throws that rule into question also.

d) Added to the many procedural failures by the Department of Health, the Sunshine Portal has been "updated" with
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Proposed Rule Name:

7.1.30-Administrative Hearings for Civil Monetary Penalties Issued Per PHERA
Agency:

Department of Health

Purpose:

The adoption of this rule is proposed to establish administrative hearing
standards for administrative appeals of civil monetary penalties assessed
pursuant to Section 12-10A-19, NMSA 1978, for enforcement of provisions of the
Public Health Emergency Response Act (PHERA).

Summary:

Section 7.1.30 NMAC is a new rule, created through emergency rulemaking, to
establish standards for administrative adjudicative hearings concerning
administrative appeals of the assessment of civil monetary penalties pursuant to
the NM Public Health Emergency Response Act (PHERA), NMSA 12-10A-1 et
seq. The rule includes provisions for appointment of a hearing officer, scheduling
and conducting the hearing, submission of a recommendation by the hearing
officer, and issuance of a final decision by the Cabinet Secretary.

Rule Complete Copy :

The proposed rule is available for viewing on the agency website at
https://nmhealth.org/publication/regulation/
(https://nmhealth.org/publication/regulation/)

Corrections:

Not available

Rule Explanatory Statement:

Not available

Related New Mexico Register Publications:
Not available

For any additional information or questions concerning this rule making or
posting please contact:

Sheila Apodaca

sheila.apodaca@state.nm.us

(505) 827-2997

Last Updated Date

6/23/2020 10:17 PM

@ If the document is not visible on the previewer, please download the file.

How to submit Comments:

Please submit any written comments regarding the proposed rule amendments
to the attention of:

Sheila Apodaca

New Mexico Department of Health

Office of General Counsel

P.O. Box 26110

1190 St. Francis Drive, Suite N-4095

Santa Fe, NM 87502-6110

Sheila.Apodaca@state.nm.us (mailto:Sheila.Apodaca@state.nm.us)
505-827-2997

When are comments due:

7/23/2020 5:00 PM

Hearing Date:
7/23/2020 9:00 AM

Public Hearing Location:

The hearing is being held via internet and telephonic means due to the concerns
surrounding the COVID-19 Coronavirus and in accordance with Governor
Michelle Lujan Grisham’s Executive Order 2020-004 declaring a Public Health
Emergency, and the various Public Health Emergency Orders limiting mass
gatherings due to COVID-19. 7/23/2020 (9:00 AM -4:00 PM )

How to participate:

Any interested member of the public may attend the hearing and offer public
comments on the proposed rule during the hearing. To access the hearing by
telephone: please call 1-408-418-9388. Your telephone comments will be
recorded. To access the hearing via internet: please go to Webex.com
(https://Webex.com); click the “Join” button; click the “Join a meeting” button;
enter the following meeting number and password where indicated on screen—
Meeting number (access code): 960 448 920 #, Meeting password:
XgvrOFFJN59; click the “OK” button. You may also provide comment via Chat
during the live streaming.

File

View Document

File Name File Type Description

View Document
(https://statenm.my.salesforce.com/sfc/p/4100000137C2/a/2M0000017hMY/saOdVDKwOzocui8ZNuPOuSDEp4q1ITXV16ilxm9ufUs)

Notice of PDF
(https://statenm.my.salesforce.com/sfc/p/4100000137C2/a/2M0000017hMO/cHw.bOFPhn9t7VmRcs0KBMbxfF295AhDj5Xu3G_BdA0) Public

Hearing

7.1.30 PDF

NMAC-

Proposed




https://nmhealth.org/publication/regulation/

mailto:Sheila.Apodaca@state.nm.us

https://webex.com/

https://statenm.my.salesforce.com/sfc/p/4100000137C2/a/2M0000017hMO/cHw.bOFPhn9t7VmRcs0KBMbxfF295AhDj5Xu3G_BdA0

https://statenm.my.salesforce.com/sfc/p/4100000137C2/a/2M0000017hMY/saOdVDKwOzocui8ZNuPOuSDEp4q1lTXV16iIxm9ufUs

http://statenm.force.com/



SUNSHINE NM.COM






()

Hearing Date:

All

Rule Hearing Search

Comments

Agency:

Deadline Date:

[ Department of Health

Total Results: 21 - Page #1

All v

Search

View Agency

View Details Department of Health

View Details Department of Health

View Details Department of Health

View Details Department of Health

View Details Department of Health

Public Hearing

7.1.30-Administrative
Hearings for Civil Monetary
Penalties Issued Per
PHERA

7.9.2 Requirements for
Long Term Care Facilities

7.8.4 General
Requirements for Boarding
Homes

Proposed Rpl and Rplcmnt
of 7.34.4 NMAC, and
Amdts to 7.34.2.7 and
7.34.3.7 NMAC

NMAC Rule Change 2019-
ERD-Public Notice (7.2.2)
"Vital Records & Statistics"

Purpose Hearing Date

This emergency rule is 7/23/2020
adopted to establish
administrative hearing
standards for administrative
appeals of civil monetary
penalties assessed
pursuant to Section 12-
10A-19, NMSA 1978, for
enforcement of provisions
of the Public Health
Emergency Response Ac

The hearing will be 5/6/2020
conducted to receive public
comments regarding the
proposed repeal and
replacement of the rule,
7.9.2 NMAC, including the
amendment to Subsection
A of 7.9.2.27 NMAC-
Requirements for Long
Term Care Facilities. The
amendment will change

The purpose of the 3/24/2020
proposed rulemaking is to
establish standards for
licensing boarding home
facilities for adults in order
to ensure the health, safety,
and welfare of individuals in
need of such services, and
to encourage the
establishment and
maintenan

The purpose of the 1/16/2020
proposed rulemaking is to

modify Medical Cannabis

Program rules 7.34.4

NMAC, 7.34.2.7 NMAC,

and 7.34.3.7 NMAC.

The public hearing will be 10/1/2019
conducted to receive public

comment on the proposed

repeal and replacement of

Part 7.2.2 NMAC.

Comments Due Date

7/23/2020 5:00 PM

4/29/2020 5:00 PM

3/17/2020 5:00 PM

1/16/2020 5:00 PM

9/30/2019 5:00 PM
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result that, since 9 July, the rulesmaking information is no longer available on the portal. |

have advised both Ms. Apodaca, and the portal staff, of this failure. The Rules Act requires 30 days notice to the
public, and the portal is a key part of that notice. It seems that the 30 days notice is

therefore not met. Thus, on that basis alone, it would seem wise to cancel, and reschedule, this hearing.

I will be submitting further comments on the substance of the hearing procedure proposed in the rulemaking. There
are more very serious problems there.

Regards,

Chris Mechels
505-982-7144



