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Via Email 
Andrea Sundberg 
New Mexico Department of Health 
Medical Cannabis Program  
P.O. Box 26110 
Santa Fe, NM 87502-6110 
MCP.comment@state.nm.us 
 
 Re: Comments on Department of Health Proposed Amendments to 7.34.4.28 NMAC 
 
Dear Medical Cannabis Program, 
 
 Please accept this letter as public comment by New Mexico Top Organics-Ultra Health, 
Inc. regarding the Department of Health’s proposed amendments to 7.34.4.28 NMAC.  
 
 The Department of Health (“DOH”) has proposed amendments to provisions regarding 
reciprocity.  Commenter New Mexico Top Organics-Ultra Health, Inc. (“Ultra Health”) wishes 
to memorialize the history of the proposed amendment in the event that this matter comes before 
a court for judicial review of the agency’s actions.  Based on the history of the reciprocity issue 
and the events leading up to the proposal of this amendment, the proposed changes to 7.34.4.28 
NMAC are unlawful.  
 
History of Proposed Amendment 
 
 On September 11, 2020, the DOH Medical Cannabis Program issued a letter to all 
licensed medical cannabis producers.  The letter was sent by Martinik Gonzales, the Medical 
Cannabis Program License and Compliance Program Manager, and was titled “MCP Guidance 
on Complying with Reciprocal Requirements.”  The letter is attached here as Exhibit I. As 
discussed more fully below, the Department’s September 11 Mandate unlawfully attempted to 
amend Rule 7.34.4.28 NMAC in ways that conflict with statute and that were otherwise contrary 
to law.  
 
 The letter made several mandates affecting the Medical Cannabis Program and the 
thousands of reciprocal medical cannabis patients the Department had permitted to enroll in the 
program between June and September 2020: 1) DOH would not allow New Mexico residents to 
register as “reciprocal participants,” but instead DOH mandated that New Mexico residents 
apply to be “qualified patients through the NM Medical Cannabis Program;” 2) DOH mandated 
that for “reciprocal participants” claiming authorization to participate in California’s medical 
cannabis program, the individual must possess and present at a dispensary a “medical marijuana 
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identification card” issued by a California county; 3) DOH mandated that a reciprocal 
participant’s medical card, driver’s license, and/or state issued identification card must match the 
information on their proof of authorization, including the name, date of birth, address, and state 
of residence. 
 
 More specifically as to individuals claiming authorization to participate in California’s 
medical cannabis program, DOH’s letter stated, “California medical marijuana participants are 
not issued letters of eligibility by the state of California. Individuals submitting ‘letters of 
eligibility in the California medical program’ will need to also show the California medical 
marijuana identification card issued to them by the authorizing California county entity.” 
 
Ultra Health’s First Communication Regarding DOH’s Unlawful Actions 
 
 Ultra Health believed DOH’s September 11 Mandate contained several legal inaccuracies 
and that it did not comply with the Compassionate Use Act, NMSA 1978, Chapter 26, Article 2B 
(2007, amended through 2020).  Ultra Health therefore sent to DOH a letter outlining its 
concerns with the legality of DOH’s Mandate.  Ultra Health’s letter, which was sent to DOH on 
September 14, 2020, is attached here as Exhibit II (internal exhibits have been omitted). 
 
 Ultra Health’s September 14, 2020 communication to DOH explained how California law 
affects New Mexico reciprocity.  California’s Health and Safety Code, Division 10, Chapter 6 
(2003) is the statute that addresses the “Medical Marijuana Program.”  Section 11362.7(f) 
defines “qualified patient” as “a person who is entitled to the protections of Section 11362.5, but 
who does not have an identification card issued pursuant to this article.”   
 
 Section 11362.712 then states, “Commencing on January 1, 2018, a qualified patient 
must possess a physician’s recommendation that complies with Article 25 (commencing with 
Section 2525) of Chapter 5 of Division 2 of the Business and Professions Code.”  This indicates 
a “qualified patient” must possess a physician’s recommendation.  This “physician’s 
recommendation” is what authorizes an individual’s participation in California’s medical 
cannabis program.  
 
 However, Section 11362.71(a)(1) states, “[t]he department shall establish and maintain a 
voluntary program for the issuance of identification cards to qualified patients who satisfy 
the requirements of this article and voluntarily apply to the identification card program” 
(emphasis added).  This section could not be clearer: issuance of identification cards is voluntary, 
not mandatory. 
 
 The description of the necessary “physician’s recommendation” is in a separate part of 
California statute, the Business and Professions Code, Division 2, Chapter 5, Article 25, 
“Recommending Medical Cannabis.”   
 
 California regulations also determine the components necessary to complete a sale within 
the California medical cannabis program.  Section 5404(b) states, “A licensed retailer shall only 
sell medicinal cannabis goods to individuals who are at least 18 years of age and possesses a 
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valid physician’s recommendation after confirming the customer’s age, identity, and physician’s 
recommendation as required by subsection (c) of this section.”  This regulation makes clear that  
California retailers can sell medical cannabis to individuals who possess a physician’s 
recommendation.  The retailer does not need to see the identification card or enrollment card. 
 
Ultra Health’s Lawsuit and the Emergency Rule 
   
 DOH did not respond to Ultra Health’s letter and continued to enforce its September 11 
Mandate.  Ultra Health then filed a petition for writ of mandamus in the First Judicial District 
Court, numbered D-101-CV-202002059.  The petition is attached here as Exhibit III (internal 
exhibits omitted).  Ultra Health filed its petition on September 22, 2020, and the Court scheduled 
a hearing for October 9, 2020. 
 
 Late in the afternoon of October 8, 2020, DOH purported to issue an “emergency” rule.  
The “emergency” rule repeated many of the mandates of DOH’s September 11 Mandate. The 
emergency rule is attached here as Exhibit IV. 
 
 The First Judicial District Court did address the emergency rule in the hearing held on 
October 9, 2020.  The First Judicial District Court in fact addressed the emergency rule in its writ 
of mandamus, which the Court issued on October 13, 2020.  The Court’s writ is attached here as 
Exhibit V. 
 
 Judge Matthew Wilson granted Ultra Health’s petition for writ of mandamus and issued a 
writ that gave several specific commands to DOH.  The Court commanded DOH to 1) “[a]llow 
licensed cannabis producers to authorize and sell medical cannabis to reciprocal patients whose 
government-issued identification and proof of medical cannabis program authorizations are used 
by different jurisdictions or the same jurisdiction;” 2) “[a]llow licensed cannabis producers to 
authorize and sell medical cannabis to reciprocal patients who present a valid proof of 
authorization, including those reciprocal patients that present a California physicians 
authorization as their proof of authorization;” 3) “permit all licensed cannabis producers to 
authorize and sell medical cannabis to reciprocal patients that meet the definition of ‘reciprocal 
participant’ under the Medical Cannabis Act and the DOH Rule in existence prior to October 8, 
2020;” 4) “refrain from any further enforcement of the emergency rule of October 8, 2020, or the 
September 11, 2020 mandate;” 5) “[a]administer the medical cannabis reciprocity program in 
full compliance with NMSA 1978, § 26-2B-7(J).” 
 
 Judge Wilson found that DOH’s attempted issuance of the “emergency” rule lacked 
adequate justification.  See Exhibit V at page 6.  Therefore, “DOH is in violation of the State 
Rules Act and the emergency rule is unenforceable.”  Id.  
 
To wit, Judge Wilson held that:  

 
“Neither the Legislature, by statute, nor the DOH 
[Department], by rule, required that a reciprocal patient’s 
government issued identification and medical cannabis 
proof of authorization be issued where the participant lives, 
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or that the reciprocal participant must produce a medical 
cannabis card as the only acceptable proof of authorization 
in order to obtain reciprocal admission into the New Mexico 
medical cannabis program. [Exhibit V at 4].” 

 
 
The Proposed Rule Amendments Violate the Compassionate Use Act and a Directly 
Applicable Judicial Order 
 
 DOH’s proposed amendments to 7.34.4.28 NMAC violate multiple aspects of Judge 
Wilson’s October 13, 2020 writ of mandamus and violate multiple aspects of the Compassionate 
Use Act. 
 
 Judge Wilson’s order commanded DOH to “[a]llow licensed cannabis producers to 
authorize and sell medical cannabis to reciprocal patients whose government-issued 
identification and proof of medical cannabis program authorizations are used by different 
jurisdictions or the same jurisdiction.”  Despite this clear command, DOH’s proposed 
7.34.4.28(C)(2) NMAC mandates that a licensed producer “verify[] that the information, 
including but not limited to place of residence, is consistent.” 
 
 Judge Wilson’s order commanded DOH to “[a]llow licensed cannabis producers to 
authorize and sell medical cannabis to reciprocal patients who present a valid proof of 
authorization, including those reciprocal patients that present a California physicians 
authorization as their proof of authorization.”  Despite this clear command, DOH’s proposed 
7.34.4.28(D) NMAC redefines “proof of authorization” as “a card or other physical document 
issued by a governmental entity authorized by law to enroll the applicant in the medical cannabis 
program,” it states that “permission from a medical  practitioner shall not in itself be deemed 
proof of authorization,” and specifically states, “a written letter from a physician authorizing the 
individual to participate in the California medical cannabis program shall not be deemed proof of 
authorization.” 
 
 Judge Wilson’s order commanded DOH to “refrain from any further enforcement of the 
emergency rule of October 8, 2020, or the September 11, 2020 mandate,” but the DOH’s 
proposed amendment to 7.34.4.28 NMAC is identical to the emergency rule.  Judge Wilson’s 
command to refrain from further enforcement of the October 8, 2020 emergency rule was not 
simply based on DOH’s violation of rulemaking procedure.  It was also based on Judge Wilson’s 
finding that the emergency rule is contrary to statute.  Judge Wilson wrote, “[n]either the 
Legislature, by statute, nor the DOH, by rule, required that a reciprocal participant’s 
government-issued identification and medical cannabis proof of authorization” match, and 
neither required that reciprocal participants “produce a medical cannabis card as the only 
acceptable proof of authorization.”  See Exhibit V at page 4. 
 
 Judge Wilson thus found that DOH’s emergency rule did not accurately reflect the 
requirements set out in the Compassionate Use Act.  This was one of the reasons Judge Wilson 
enjoined DOH’s enforcement of that emergency rule.  Additionally, Judge Wilson found that 
DOH had violated the State Rules Act.  See Exhibit V at page 6. 
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 Despite Judge Wilson’s admonitions and findings, DOH has now proposed a rule 
identical to the emergency rule that Judge Wilson struck down on substantive grounds.  This is a 
blatant violation of Judge Wilson’s order. 
 
 Judge Wilson’s order commanded DOH to “permit all licensed cannabis producers to 
authorize and sell medical cannabis to reciprocal patients that meet the definition of ‘reciprocal 
participant’ under the Medical Cannabis Act and the DOH Rule in existence prior to October 8, 
2020” and to “[a]dminister the medical cannabis reciprocity program in full compliance with 
NMSA 1978, § 26-2B-7(J).”  Despite this clear command, DOH’s proposed rule does not 
comply with § 26-2B-7(J). 
 
 The New Mexico Legislature amended the Compassionate Use Act in 2019 and added a 
definition for “reciprocal participant:” reciprocal participant “means an individual who holds 
proof of authorization to participate in the medical cannabis program of another state of the 
United States, the District of Columbia, a territory or commonwealth of the United States or a 
New Mexico Indian nation, tribe or pueblo.” § 26-2B-4(W).  The Legislature kept this definition 
in the statute when it further amended the Compassionate Use Act in 2020. 
 
 The definition of “reciprocal participant” begins with “individual,” rather than “non-New 
Mexico resident.”  Further, the definition references “proof of authorization” rather than 
“identification card.”  The breadth of the term “proof of authorization” indicates the definition 
applies to different forms of authorization.  Given the variation between states in how they 
authorize medical cannabis participation, the term “proof of authorization” can encompass a 
variety of regulatory methods.  Further, the “proof of authorization” need not be “from” another 
state.  That is, the proof of authorization need not be issued by the other state, territory, or tribe.  
Rather, the proof of authorization must authorize “participation in the medical cannabis program 
of another state.”  
 
 Section 26-2B-7(J) sets out the standards for a reciprocal participant’s purchase of 
cannabis within New Mexico: the reciprocal participant “shall at all times possess proof of 
authorization to participate in the medical cannabis program of another state, the District of 
Columbia, a territory or commonwealth of the United States or a New Mexico Indian nation, 
tribe or pueblo and shall present proof of that authorization when purchasing cannabis from a 
licensee,” but the reciprocal participant “shall not be required to comply with the registry 
identification card application and renewal requirements established pursuant to this section and 
department rules.” 
 
 The statute is very clear on how the Legislature wished reciprocity to function: the 
“individual” must present “proof of authorization to participate in the medical cannabis program 
of another state, the District of Columbia, a territory or commonwealth of the United States or a 
New Mexico Indian nation, tribe or pueblo.”  The Legislature—neither in 2019 nor 2020—did 
not mandate any other requirements or standards.   
 
 DOH then wrote regulations in 2019 to address reciprocity.  The regulation adopted by 
DOH—the one DOH now wishes to replace—very closely tracked the language of the statute.  
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The version of 7.34.4.28 NMAC currently in effect begins, “Beginning July 1, 2020, an 
individual who holds proof of authorization to participate in the medical cannabis program of 
another state of the United States, the District of Columbia, a territory or commonwealth of the 
United States or a New Mexico Indian nation, tribe or pueblo may lawfully purchase and possess 
cannabis.” 
 
 The current version1 of  Rule 7.34.4.28(C) NMAC then sets out the process of registering 
a reciprocal participant: 1) a producer “shall require the submittal of a reciprocal participant’s 
contact information for registration purposes, to include the individual’s full name, date of birth, 
mailing address, and the enrollment number specified in the individual’s medical cannabis 
program enrollment card (if applicable)” (emphasis added); 2) a producer shall confirm the 
accuracy of a reciprocal participant’s contact information prior to each transaction; 3) a producer 
shall first verify the reciprocal participant’s identity by viewing the individual’s proof of 
authorization from the other state, territory or tribe, and also viewing the reciprocal participant’s 
government-issued photo identification card.  
 
 Ultra Health placed the words “medical cannabis program enrollment card (if 
applicable)” in bolded text to draw DOH’s attention to the optional nature of the enrollment card.  
DOH’s own regulations recognize that presentation of a medical cannabis program enrollment 
card is only an “if applicable” requirement.  That is, DOH’s own regulations recognize that not 
all states mandate or issue medical cannabis program enrollment cards.  The regulations also do 
not require that an individual’s state-of-authorization match the individual’s state-of-residence. 
 
 In short, both statute and regulation define reciprocal participants very broadly: an 
“individual” who possesses a “proof of authorization.”  However, both statute and regulation 
recognize that the “proof of authorization” does not have to be a state-issued enrollment card.  A 
state-issued enrollment card can certainly qualify as “proof of authorization,” but the list of 
acceptable “proofs of authorization” is necessarily longer than state-issued enrollment cards.  
Furthermore, the reciprocal participant is not only a non-New Mexico-resident, but is an 
“individual” with proof of authorization.   
 
 DOH’s proposed amendment to 7.34.4.28 NMAC dramatically departs from both the 
statute and the current regulation.  First, 7.34.4.28(A)(3) NMAC departs by re-defining 
“reciprocal participant” as a “person who is not a resident of New Mexico” rather than an 
“individual” who holds proof of authorization. 
 
 Second, 7.34.4.28(D) re-defines “proof of authorization” as “card or other physical 
document issued by a governmental entity,” even though the Compassionate Use Act 
deliberately leaves “proof of authorization” undefined, to broadly capture many different forms 
of authorization.   
 
 Third, 7.34.4.28(A)(3) NMAC adds a new requirement not contemplated by statute: that 
the “reciprocal participant’s place of residence is consistent with their place of enrollment.” 
 

 
1 The “emergency” rule issued by DOH on October 8 is not in effect because it was ruled unenforceable by Judge 
Wilson.  
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 To sum up the previous points, both the Compassionate Use Act and the DOH’s previous 
regulations allow an “individual” to purchase medical cannabis in New Mexico if the 
“individual” presents “proof of authorization to participate in the medical cannabis program of” 
another state and if the individual’s identity is verified by presentation of a photographic 
identification.   
 
 Therefore, under statute and regulation, an “individual” who comes to a New Mexico 
medical cannabis dispensary and presents authorization sufficient to participate in another state’s 
medical cannabis program can lawfully purchase cannabis.   
 
DOH May Not Go Beyond the Bounds of the Compassionate Use Act 
 
 DOH’s actions in redefining terms from the Compassionate Use Act and rejecting the 
Legislature’s express policy choices violate well-settled legal principles.   
 
 “Agencies are created by statute, and limited to the power and authority expressly granted 
or necessarily implied by those statutes.” Qwest Corp. v. N.M. Pub. Reg. Comm’n, 2006-NMSC-
042, ¶ 20, 140 N.M. 440. An agency violates separation of powers principles when it “goes 
beyond the existing New Mexico statutes or case law it is charged with administering and claims 
the authority to modify this existing law or to create new law on its own.” State ex rel. Sandel v. 
N.M. Pub. Util. Comm’n, 1999-NMSC-019, ¶ 12, 127 N.M. 272.  “An administrative agency has 
no power to create a rule or regulation that is not in harmony with its statutory authority.” Rivas 
v. Bd. of Cosmetologists, 1984-NMSC-076, ¶ 3, 101 N.M. 592. 
 
 As explained above, DOH has gone beyond existing New Mexico statutes and case law 
and has attempted to modify existing law and create new law on its own.  DOH has proposed a 
regulation that is not in harmony with its statutory authority.  DOH has done this after a lawsuit 
that addressed these issues.  DOH has thus deliberately violated New Mexico law with its 
proposed amendments to 7.34.4.28 NMAC.  
 
 Not only has DOH flouted the law by attempting to modify existing law, but it has also 
directly violated a judicial order and has placed itself in contempt.  Civil contempt arises where a 
party has violated a court order, and thus, “[c]ontempt proceedings are a principal means of 
enforcing mandatory orders such as injunctions or writs of mandamus.”  Kucel v. New Mexico 
Medical Review Com’n, 2000-NMCA-026, ¶ 12, 128 N.M. 691, 997 P.2d 823.  “Civil contempts 
are those proceedings instituted to preserve and enforce the rights of private parties to suits and 
to compel obedience to the orders, writs, mandates and decrees of the court....”  Id., quoting In re 
Klecan,  93 N.M. 637, 638, 603 P.2d 1094, 1095 (1979).   
 
 Contempt requires showing that a litigant has violated a court order, and additionally, 
“The elements necessary for a finding of civil contempt are: (1) knowledge of the court's order, 
and (2) an ability to comply.”  In re Hooker, 1980–NMSC–109, ¶ 4, 94 N.M. 798, 617 P.2d 
1313.  Certainly, DOH has knowledge of Judge Wilson’s order and has the ability to comply.  If 
the Hearing Officer approves of the amendments to 7.34.4.28 NMAC, it will be sanctioning 
DOH’s contempt of a judicial order.   
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 While not at issue in either the Department’s September 11 Mandate or in its October 8 
“Emergency Rule,” the DOH’s proposed revision to Rule 7.34.4.28 (C) (4) NMAC goes beyond 
the DOH’s statutory authority and is otherwise arbitrary, capricious, and retaliatory. The 
Legislature did not, in any way, limit a licensed cannabis producer’s ability to enroll one of its 
own board members or employees as a reciprocal medical cannabis patient. The DOH’s attempt 
to write words into the statute to accomplish that aim is both unlawful and will likely be struck 
down by a Court upon review.   
 
 In short, DOH should not adopt its proposed amendments to 7.34.4.28 NMAC, because 
those amendments violate the law in multiple ways. 
 

To that note, a hearing has been scheduled for December 10, 2020 requiring DOH to 
show cause why sanctions should not be imposed for DOH’s violations of the court’s October 
13, 2020 Mandamus Order.  Judge Wilson’s order to show cause states that “[t]he Court finds 
that Petitioner has set forth a prima facie, good faith basis that the Department has violated this 
Court’s Mandamus Order and that a hearing and response from the Department is warranted.”  
The order is attached here as Exhibit VI.  A hearing for Temporary Injunctive Relief (TIR) is 
also scheduled for December 10, 2020.  The order is attached here as Exhibit VII. 

 
Conclusion 
 
 Commenter Ultra Health has attempted to prevent unlawful action by DOH, and Ultra 
Health has also attempted to correct unlawful action by DOH.  Despite these proper efforts to 
address unlawful action, DOH has continued its course of unlawful action.  The DOH should 
cease these unlawful actions and should rescind its proposed amendments to 7.34.4.28 NMAC.  
 
 
/s/ Kylie Safa 
_________________________ 
Kylie Safa, Chairperson 



MEDICAL CANNABIS PROGRAM – LICENSE & COMPLIANCE DIVISION 
5301 Central Ave. NE • Suite 204 • Albuquerque, New Mexico • 87108 

(505) 841-5540 • www.nmhealth.org

September 11, 2020 

RE: MCP Guidance on Complying with Reciprocal Requirements 

Dear LNPPs, 

Per 7.34.4.28 NMAC, reciprocity in the NM Medical Cannabis Program is for participants who hold 

proof of authorization to participate in the medical cannabis program of another state of the United 

States, the District of Columbia, a territory or commonwealth of the United States or a New Mexico 

Indian nation, tribe or pueblo.  New Mexico residents may not be registered as reciprocal 

participants and are required to apply to be qualified patients through the NM Medical 

Cannabis Program.   

Further, LNPP’s may not register their employees or board members for reciprocity.  LNPP 

employees or board members who are eligible to become reciprocal participants in the New Mexico 

Medical Cannabis Program need to register through the New Mexico Medical Cannabis Program 

License and Compliance Section directly, and not through the LNPP. 

As an example, to clarify, individuals from California are issued county authorized medical 

marijuana identification cards (see:  https://www.cdph.ca.gov/Programs/CHSI/Pages/MMICP.aspx) 

when they enroll in the California program. These cards are required as proof of authorization in 

order to enroll and purchase through the New Mexico reciprocal program. California medical 

marijuana participants are not issued letters of eligibility by the state of California. Individuals 

submitting “letters of eligibility in the California medical program” will need to also show the 

California medical marijuana identification card issued to them by the authorizing California county 

entity.    

A reciprocal participant’s medical card, driver’s license, and/or state issued identification card must 

match the information on their proof of authorization, including the name, date of birth, address, and 

state of residence. Monitoring for compliance with this mandate shall begin immediately.  

As a reminder, per the current COVID-19 public health order, all visitors to New Mexico must 

quarantine for fourteen days or for the entirety of their stay (if shorter). Additionally, it is federally 

illegal for marijuana and marijuana-derived products to cross state lines, and any reciprocal 

participant needs to be educated on this point. 

Thank you, 

Martinik Gonzales 

Martinik Gonzales 

License and Compliance Program Manager 

New Mexico Department of Health  

Exhibit I

https://www.cdph.ca.gov/Programs/CHSI/Pages/MMICP.aspx


   
 

EGOLF + FERLIC + MARTINEZ+ HARWOOD, LLC 
123 W. SAN FRANCISCO STREET • SECOND FLOOR • SANTA FE, NM  87501 

PHONE (505) 986-9641• FAX (505) 214-2005 •WWW.EGOLFLAW.COM 

September 14, 2020 
 
VIA EMAIL ONLY  
Martinik Gonzales 
License and Compliance Program Manager 
Medical Cannabis Program 
New Mexico Department of Health 
5301 Central Ave. NE, Suite 204  
Albuquerque, New Mexico 87108 
Martinik.gonzales@state.nm.us 
 
-and- 
 
Billy Jimenez 
Chris Woodward 
Counsel 
New Mexico Department of Health 
1190 St. Francis Dr., Suite N-4095 
Santa Fe, NM 87502 
Chris.woodward@state.nm.us 
billy.jimenez@state.nm.us 
 

Re:  Medical Cannabis Program Guidance on Reciprocal Requirements 
 

Dear Ms. Gonzales, Mr. Jimenez, and Mr. Woodward,  
 
 This firm represents licensed non-profit medical cannabis producer New Mexico Top 
Organics-Ultra Health, Inc. (“Ultra Health”).  The purpose of this letter is to request that the 
Department of Health Medical Cannabis Program reconsider its recently-issued “MCP Guidance 
on Complying with Reciprocal Requirements.”   
 
 Ultra Health requests the Department reconsider its position because the guidance 
conflicts with both the Compassionate Use Act statute and current regulations.  Ultra Health 
sincerely wishes to avoid litigation regarding this matter, and it is Ultra Health’s goal with this 
correspondence to cooperate with the Department of Health (“DOH”) to ensure the Medical 
Cannabis Program operates in compliance with applicable law and to ensure that all individuals 
legally entitled to purchase medical cannabis in New Mexico are able to do so.  
 
September 11, 2020 Guidance 
 
 On the afternoon of September 11, 2020, Ultra Health received a letter from Martinik 
Gonzales, the Medical Cannabis Program License and Compliance Program Manager, attached  
 

Exhibit II
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here as Exhibit 1.  The letter was titled, “MCP Guidance on Complying with Reciprocal 
Requirements.” 
 
 The letter made several pronouncements affecting the Medical Cannabis Program: 1) 
DOH will not allow New Mexico residents to register as “reciprocal participants,” but instead 
DOH mandates that New Mexico residents apply to be “qualified patients through the NM 
Medical Cannabis Program;” 2) DOH mandates that for “reciprocal participants” claiming 
authorization to participate in California’s medical cannabis program, the individual must 
possess and present at a dispensary a “medical marijuana identification card” issued by a 
California county; 3) DOH mandates that a reciprocal participant’s medical card, driver’s 
license, and/or state issued identification card must match the information on their proof of 
authorization, including the name, date of birth, address, and state of residence. 
 
 More specifically as to individuals claiming authorization to participate in California’s 
medical cannabis program, DOH’s letter stated, “California medical marijuana participants are 
not issued letters of eligibility by the state of California. Individuals submitting ‘letters of 
eligibility in the California medical program’ will need to also show the California medical 
marijuana identification card issued to them by the authorizing California county entity.” 
 
 Ultra Health is familiar with the circumstances that have prompted DOH to issue this 
“guidance letter.”  Beginning July 1, 2020, the New Mexico Medical Cannabis Program opened 
access to “reciprocal participants,” which is a term originating in the Compassionate Use Act, 
NMSA 1978, Section 26-2B-4 (2019).  Since July 1, 2020, Ultra Health has seen a surge of 
reciprocal participants patronize its dispensaries. 
 
 Ultra Health has become aware that many reciprocal participants are residents of Texas 
who present authorization to participate in California’s medical cannabis program.  Ultra Health 
believes that residents of Texas obtain telemedicine or in-person examinations from California 
physicians and then obtain the California physician’s recommendation to participate in 
California’s medical cannabis program.  As DOH likely knows, the COVID-19 pandemic has 
prompted an explosion of telemedicine services and has also brought down many barriers to 
cross-state telemedicine services.  This has increased the likelihood that Texas residents can 
obtain California physician recommendations.  Ultra Health believes that the Texas residents 
then consume cannabis within New Mexico, although Ultra Health of course cannot be 
responsible for the actions of purchasers after they leave the dispensary.  
 
 Although DOH’s September 11, 2020 letter reminds producers that “per the current 
COVID-19 public health order, all visitors to New Mexico must quarantine for fourteen days or 
for the entirety of their stay,” this does not take into account the public health orders’ exceptions 
for medical care; that is, a visitor to New Mexico may leave a “residence or place of lodging” for 
“medical care.”  Medical cannabis is medical care.  Visitors to New Mexico can leave a place of 
quarantine to obtain medical cannabis, since medical cannabis is medical care.  Therefore, 
producers have not violated quarantine orders by serving reciprocal participants.   
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 Use of California authorizations is not limited to Texas residents.  Ultra Health has also 
become aware some New Mexico residents use California authorizations, and the reasons are 
varied: the individuals cannot wait for DOH to process New Mexico Medical Cannabis Program 
patient applications, the individuals can pay less for a California physician examination than a 
New Mexico physician examination, the individual has a qualifying condition not on New  
Mexico’s list, or the individual cannot easily pull together all the items (and the fee) needed for a 
New Mexico Medical Cannabis Program patient application.  
 
 During July and August, Ultra Health serviced many reciprocal participants without 
difficulty.  As required by the BioTrack software system, Ultra Health entered into BioTrack 1) 
information regarding the individual’s reciprocal authorization; and 2) the individual’s name, 
address, and birthdate.  Up until September 11, 2020, the BioTrack system registered any 
reciprocal participant for whom this information was entered. 
 
 However, on September 11, 2020, the BioTrack software system began refusing to 
register a reciprocal participant if the individual’s state-of-authorization did not match the 
individual’s state-of-residence.  Additionally, the BioTrack system would not allow Ultra Health 
to complete sales to previously-registered reciprocal participants where the individual’s state-of-
authorization did not match the individual’s state-of-residence.  Ultra Health, of course, did not 
complete these sales.  
 
 During the middle of the day on September 11, Ultra Health staff contacted the Medical 
Cannabis Program Compliance Officer Jude Vigil regarding the registration problems.  Mr. Vigil 
advised Ultra Health to contact BioTrack directly about this “BioTrack error,” as Mr. Vigil put it.  
Mr. Vigil also represented that DOH had itself gone into the BioTrack system and “cancelled” all 
of the reciprocal participants who had out-of-state authorizations but New Mexico-resident 
identifications.  Then, in the afternoon on September 11, 2020, Ultra Health received the letter 
attached as Exhibit 1.   
 
 Ultra Health has already received many patient complaints and has had to inform many 
distressed reciprocal participants that Ultra Health cannot complete a sale to them.  Ultra 
Health’s dispensary locations in Clayton and Las Cruces have been particularly inundated by 
reciprocal participants distressed at their inability to purchase cannabis. 
 
 Ultra Health has now had the opportunity to fully analyze DOH’s September 11, 2020 
Guidance Letter.  The Guidance Letter misunderstands and misrepresents California’s laws and 
is also not in accordance with New Mexico statute and New Mexico regulations. 
 
Statutory and Regulatory Requirements for Reciprocal Participation 
 
 In order to understand how DOH’s September 11, 2020 Guidance Letter fails to follow 
the law, DOH must first review the statutory and regulatory requirements for reciprocal  
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participation.   
 
 The New Mexico Legislature amended the Compassionate Use Act in 2019 and added a 
definition for “reciprocal participant:” reciprocal participant “means an individual who holds 
proof of authorization to participate in the medical cannabis program of another state of the 
United States, the District of Columbia, a territory or commonwealth of the United States or a 
New Mexico Indian nation, tribe or pueblo.”  The Legislature kept this definition in the statute 
when it further amended the Compassionate Use Act in 2020. 
 
 DOH should note that the definition of “reciprocal participant” begins with “individual,” 
rather than “non-New Mexico resident.”  Further, DOH will note that the definition references 
“proof of authorization” rather than “identification card.”  The breadth of the term “proof of 
authorization” indicates the definition applies to different forms of authorization.  Given the 
variation between states in how they authorize medical cannabis participation, the term “proof of 
authorization” can encompass a variety of regulatory methods.  Further, the “proof of 
authorization” need not be “from” another state.  That is, the proof of authorization need not be 
issued by the other state, territory, or tribe.  Rather, the proof of authorization must authorize 
“participation in the medical cannabis program of another state.”  
 
 Section 26-2B-7(J) sets out the standards for a reciprocal participant’s purchase of 
cannabis within New Mexico: the reciprocal participant “shall at all times possess proof of 
authorization to participate in the medical cannabis program of another state, the District of 
Columbia, a territory or commonwealth of the United States or a New Mexico Indian nation, 
tribe or pueblo and shall present proof of that authorization when purchasing cannabis from a 
licensee,” but the reciprocal participant “shall not be required to comply with the registry 
identification card application and renewal requirements established pursuant to this section and 
department rules.” 
 
 The statute is very clear on how the Legislature wished reciprocity to function: the 
“individual” must present “proof of authorization to participate in the medical cannabis program 
of another state, the District of Columbia, a territory or commonwealth of the United States or a 
New Mexico Indian nation, tribe or pueblo.”  The Legislature—neither in 2019 nor 2020—did 
not mandate any other requirements or standards.   
 
 DOH then wrote regulations in 2019 to address reciprocity.  The regulation adopted by 
DOH is 7.34.4.28 NMAC, and it very closely tracks the language of the statute.  7.34.4.28 
NMAC begins, “Beginning July 1, 2020, an individual who holds proof of authorization to 
participate in the medical cannabis program of another state of the United States, the District of 
Columbia, a territory or commonwealth of the United States or a New Mexico Indian nation, 
tribe or pueblo may lawfully purchase and possess cannabis.” 
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 7.34.4.28(C) NMAC then sets out the process of registering a reciprocal participant: 1) a 
producer “shall require the submittal of a reciprocal participant’s contact information for 
registration purposes, to include the individual’s full name, date of birth, mailing address, and the 
enrollment number specified in the individual’s medical cannabis program enrollment card (if 
applicable)” (emphasis added); 2) a producer shall confirm the accuracy of a reciprocal  
participant’s contact information prior to each transaction; 3) a producer shall first verify the 
reciprocal participant’s identity by viewing the individual’s proof of authorization from the other 
state, territory or tribe, and also viewing the reciprocal participant’s government-issued photo 
identification card.  
 
 Ultra Health placed the words “medical cannabis program enrollment card (if 
applicable)” in bolded text to draw DOH’s attention to the optional nature of the enrollment card.  
DOH’s own regulations recognize that presentation of a medical cannabis program enrollment 
card is only an “if applicable” requirement.  That is, DOH’s own regulations recognize that not 
all states mandate or issue medical cannabis program enrollment cards.  The regulations also do 
not require that an individual’s state-of-authorization match the individual’s state-of-residence. 
 
 In short, both statute and regulation define reciprocal participants very broadly: an 
“individual” who possesses a “proof of authorization.”  However, both statute and regulation 
recognize that the “proof of authorization” does not have to be a state-issued enrollment card.  A 
state-issued enrollment card can certainly qualify as “proof of authorization,” but the list of 
acceptable “proofs of authorization” is necessarily longer than state-issued enrollment cards.  
Furthermore, the reciprocal participant is not only a non-New Mexico-resident, but is an 
“individual” with proof of authorization.   
 
 DOH’s September 11, 2020 Guidance Letter dramatically departs from both the statute 
and the regulations.  First, it departs by re-defining “reciprocal participant” as a “Non-New 
Mexico-resident who holds proof of authorization to participate in the medical cannabis program 
of another state of the United States…,” rather than an “individual” who holds proof of 
authorization. 
 
 Second, the Guidance Letter re-defines “proof of authorization” as “government-issued 
medical cannabis program enrollment card,” even though DOH’s own regulations made 
“enrollment card” only an “if applicable” standard.  
 
 Third, the Guidance Letter adds a new requirement not contemplated by statute or 
regulation: that the proof of authorization match the individual’s state of residence.  
 
 Fourth, the Guidance Letter effectively overrides the provision in the Compassionate Use 
Act that allows reciprocity with tribes and Pueblos.  The Guidance Letter mandates that “New 
Mexico residents may not be registered as reciprocal participants and are required to apply to be 
qualified patients through the NM Medical Cannabis Program.”  However, the statute allows 
reciprocity between New Mexico and tribes/Pueblos.  It is certainly possible that a resident of  
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New Mexico is a member of a tribe or Pueblo and uses authorization from that tribe or Pueblo.  
Tribes and Pueblos are certainly within New Mexico’s borders but have their own sovereignty.  
DOH cannot mandate that New Mexico residents only use the official state Medical Cannabis  
Program, when the statute clearly allows New Mexico residents to also use their tribal or Pueblo 
authority.  Indeed, that explains why the statute and regulation use the term “individual,” rather 
than “non-New Mexico-resident:” because the Legislature clearly contemplated a New Mexico 
resident using tribal or Pueblo authority.  
 
California Does Not Require Enrollment Cards in Order to Purchase Medical Cannabis 
 
 As explained above, DOH’s September 11, 2020 letter changes the statutory and 
regulatory standards for reciprocal participants.  This might not have significant impacts on the 
ground, but for a particular feature of California law. 
 
 California law does not require that individuals obtain a government-issued enrollment 
card in order to participate in California’s medical cannabis program.  To the extent DOH’s letter 
suggests otherwise, the letter is incorrect. 
 
 California’s laws are, admittedly, byzantine, and DOH would have to read several 
different sections of authority simultaneously to gain a full view of the medical cannabis 
program.  However, when one examines the authority simultaneously, it is obvious that only a 
physician’s recommendation, and not a government-issued enrollment card, is necessary to 
participate in California’s medical cannabis program. 
 
 California’s Health and Safety Code, Division 10, Chapter 6 (2003) is the statute that 
addresses the “Medical Marijuana Program.”  It is attached here as Exhibit 2.  Section 11362.7(f) 
defines “qualified patient” as “a person who is entitled to the protections of Section 11362.5, but 
who does not have an identification card issued pursuant to this article.”   
 
 Section 11362.712 then states, “Commencing on January 1, 2018, a qualified patient 
must possess a physician’s recommendation that complies with Article 25 (commencing with 
Section 2525) of Chapter 5 of Division 2 of the Business and Professions Code.”  This indicates 
a “qualified patient” must possess a physician’s recommendation.  This “physician’s 
recommendation” is what authorizes an individual’s participation in California’s medical 
cannabis program.  
 
 However, Section 11362.71(a)(1) states, “[t]he department shall establish and maintain a 
voluntary program for the issuance of identification cards to qualified patients who satisfy 
the requirements of this article and voluntarily apply to the identification card program” 
(emphasis added).  This section could not be clearer: issuance of identification cards is voluntary, 
not mandatory. 
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 The description of the necessary “physician’s recommendation” is in a separate part of 
California statute, the Business and Professions Code, Division 2, Chapter 5, Article 25, 
“Recommending Medical Cannabis.”  That statute is attached here as Exhibit 3.  Although the 
form of the “physician’s recommendation” is not prescribed by statute, California has somewhat  
standardized the forms.  For example, a form written by the California Health and Human 
Services Agency is attached here as Exhibit 4.  
 
 Second, one must look to the California regulations to determine the components 
necessary to complete a sale within the California medical cannabis program.  The regulations 
are attached here as Exhibit 5, and Section 5404(b) states, “A licensed retailer shall only sell 
medicinal cannabis goods to individuals who are at least 18 years of age and possesses a valid 
physician’s recommendation after confirming the customer’s age, identity, and physician’s 
recommendation as required by subsection (c) of this section.”  This regulation makes clear that  
retailers can sell medical cannabis to individuals who possess a physician’s recommendation.  
The retailer does not need to see the identification card or enrollment card. 
 
 Outside of statute and regulation, several California-issued statements indicate that 
identification/enrollment cards are entirely optional and are not requirements to participate in 
California’s medical cannabis program.  See Exhibit 6, a print-out of  
https://www.cdph.ca.gov/Programs/CHSI/Pages/MMICP.aspx, which states, “The California 
Department of Public Health's (CDPH) Medical Marijuana Identification Card Program  
(MMICP) was established to create a state-authorized medical marijuana identification card 
(MMIC), along with a registry database for verification of qualified patients and their primary 
caregivers. Participation by patients and primary caregivers in this MMICP is voluntary.”  See 
also Exhibit 7, a screenshot of https://cannabis.ca.gov/medical-marijuana-identification-card-
program/, which states, “In order to purchase medicinal cannabis products from a licensed 
retailer, patients will need a current, qualifying physician’s recommendation or valid county-
issued medical marijuana identification card. Obtaining a medical marijuana identification card 
is voluntary” (emphasis added).  
 
 This begs the question of why, when only the physician’s recommendation is needed to 
participate in California’s medical cannabis program, an individual would voluntarily obtain an 
identification card.  The identification card can provide extra assurance when an individual is 
questioned by law enforcement, landlords, or employers.   
 
 In short, the “proof of authorization to participate in the medical cannabis program of” 
California is only a “physician’s recommendation,” and a government-issued cannabis 
identification card is not necessary to participate in the medical cannabis program of California. 
 
 DOH should also be aware that California residents may begin appearing in New Mexico 
with only their physician recommendation.  As DOH is surely aware, many Californians have 
had to evacuate their homes due to wildfires; many Californians have already lost their homes.  
As the California diaspora grows, many fire refugees may come to New Mexico, and they may  



 
Gonzales 
September 14, 2020 
Page 8 
 
have only their physician recommendation.  This issue therefore does not only affect Texans 
using California authorizations; as California continues to burn, the issue will soon affect 
Californians using California authorizations.  
 
DOH Has Gone Beyond the Bounds of Statute and Regulation 
 
 To sum up the previous points, both the Compassionate Use Act and the DOH’s own 
regulations allow an “individual” to purchase medical cannabis in New Mexico if the 
“individual” presents “proof of authorization to participate in the medical cannabis program of” 
another state and if the individual’s identity is verified by presentation of a photographic 
identification.  Proof of authorization to participate in the medical cannabis program of 
California consists only of a California physician’s recommendation. 
 
 Therefore, under statute and regulation, an “individual” who comes to a New Mexico 
medical cannabis dispensary and presents a California physician’s recommendation and a photo 
identification can lawfully purchase cannabis.  Likewise, licensed New Mexico producers can 
sell cannabis to “individuals” who present a California physician’s recommendation and a photo 
identification. 
 
 The Guidance Letter issued by DOH on September 11, 2020 once again adds 
requirements not found in statute or regulation and once again places additional barriers on 
patients than appear in statute or regulation. 
  
 Ultra Health says “once again,” because this is now the fourth time, at least, that DOH 
has taken extra-statutory and extra-regulatory action to restrict medical cannabis access.  First, in 
2014 DOH tried to require more information from registry-identification-card-applicants than 
was set out in statute.  That situation culminated in case D-101-CV-2014-00140, where the  
District Court issued a writ of mandamus ordering DOH to accept the discrete items listed in 
statute. 
 
 Second, in 2018, DOH attempted to prohibit Ultra Health opening additional dispensary 
locations by denying license amendments.  That situation culminated in D-1329-CV-2018-
01854, where the District Court issued a writ of mandamus requiring DOH to issue an amended 
license to Ultra Health for dispensaries that met the discrete requirements listed in statute.  
 
 Third, in 2019, the Legislature amended the definition of “qualified patient” to include 
non-New Mexico-residents.  DOH then began denying the registry-identification-card-
applications of non-New Mexico-residents.  That situation culminated in D-101-CV-2019-
01967, where the District Court issued a writ of mandamus requiring DOH to issue registry 
identification cards to individuals, even non-New Mexico-residents, who met the discrete 
requirements listed in statute.  
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 The present situation is very similar to the three previous situations: the Legislature 
writes the statute very specifically, including exactly what it wants and excluding exactly what it 
does not want.  The Legislature writes the statute in such a way as to increase cannabis access.  
Then, DOH initially follows the Legislature’s guidance and writes compliant regulations.  Then,  
the natural evolution of the cannabis program confronts DOH with a situation it did not 
anticipate, and it reacts in such a way as to violate the statute.  
 
 However, in the past mandamus cases, the plaintiffs have cited a legal principle that 
applies here as well: a “statute must be read and given effect as it is written by the Legislature, 
not as the court may think it should be or would have been written if the Legislature had 
envisaged all the problems and complications which might arise…Courts must take the act as 
they find it and construe it according to the plain meaning of the language employed.” Perea v. 
Baca, 1980-NMSC-079, ¶ 22, 94 N.M. 624. 
 
 In previous situations, DOH took action not authorized by statute because it was 
confronted by a situation it did not expect.  Rather than reading and giving effect to the 
Compassionate Use Act as written by the Legislature, DOH took the action it thought was 
necessary and/or wise.  In all the previous situations, the courts enforced the Compassionate Use 
Act as written. 
 
 In the present situation, DOH is once again confronted by circumstances it likely did not 
anticipate, even though the California law has remained consistent for several years.  DOH has 
reacted in a manner it may believe is wise, but it has reacted in a manner that leaves it out of 
compliance with both the statute and the regulation.  Ultra Health itself cannot speak to the 
wisdom of California’s law and cannot speak to the wisdom of Texans availing themselves  
of the California law.  All Ultra Health can do is read the statutes and give effect to them as 
written. 
  
 In many previous cases, DOH has claimed that it must restrict cannabis access—whether 
by patient enrollment, purchase privileges, or dispensary locations—because it fears federal 
intervention.  In many previous cases, Ultra Health and other plaintiffs have pointed out that 1) 
this fear is not rational and not based on any legitimate evidence; and 2) is irrelevant, because 
DOH’s role is to implement the statute as written.  DOH may fear federal intervention if it allows 
Texans to purchase from New Mexico dispensaries with a California physician recommendation.  
But once again, that fear is 1) not rational, because DOH still cannot produce any evidence of 
federal intervention, even during the months when non-New Mexico-residents could obtain New 
Mexico registry identification cards; and 2) not relevant, because both statute and regulation say 
“proof of authorization.” 
 
 From discussion with medical cannabis providers in other states and from following news 
reports, Ultra Health knows that use of the California physician recommendation is increasing in 
other states, not only in New Mexico.  While many states now have medical cannabis, some still 
do not, and so residents of non-cannabis states use the California privilege to gain reciprocity in  
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neighboring states.  Ultra Health has not heard of any federal intervention into any states that 
allow California reciprocity.  Furthermore, with the myriad crises facing the federal government 
at the moment—both health crises and law enforcement crises—it is extremely unlikely that 
federal law enforcement would focus on a few sick and desperate people using whatever legal 
means they can to lawfully purchase medical cannabis from trustworthy sources.  
 
 The same basic legal principles that applied in the previous mandamus cases apply here.  
“[a]gencies are created by statute, and limited to the power and authority expressly granted or 
necessarily implied by those statutes.” Qwest Corp. v. N.M. Pub. Reg. Comm’n, 2006-NMSC-
042, ¶ 20, 140 N.M. 440. An agency violates separation of powers principles when it “goes 
beyond the existing New Mexico statutes or case law it is charged with administering and claims 
the authority to modify this existing law or to create new law on its own.” State ex rel. Sandel v. 
N.M. Pub. Util. Comm’n, 1999-NMSC-019, ¶ 12, 127 N.M. 272.  “An administrative agency has 
no power to create a rule or regulation that is not in harmony with its statutory authority.” Rivas 
v. Bd. of Cosmetologists, 1984-NMSC-076, ¶ 3, 101 N.M. 592. 
 
 In the three previous mandamus situations, the problem was basic: DOH acted beyond 
the bounds of statute.  Here, DOH has once again acted beyond the bounds of statute, but it has 
violated the law in another way: it has made a rule change without proper rulemaking. 
 
 The State Rules Act, NMSA 1978, Chapter 14, Article 4, describes the rulemaking 
process.  Particularly, Sections 14-4-3 through 14-4-5.5 (2017) requires that “[e]ach agency 
promulgating any rule shall” publish the proposed rule, provide notice of the rulemaking, allow 
public comment, provide an explanatory statement, and publish the final rule. 
 
 The State Rules Act defines “rule” as “any rule, regulation, or standard, including those 
that explicitly or implicitly implement or interpret a federal or state legal mandate or other  
applicable law and amendments thereto or repeals and renewals thereof, issued or promulgated 
by any agency and purporting to affect one or more agencies besides the agency issuing the rule  
or to affect persons not members or employees of the issuing agency, including affecting persons 
served by the agency.”  § 14-4-2(F).  However, an “order or decision or other document issued or 
promulgated in connection with the disposition of any case or agency decision upon a particular  
matter as applied to a specific set of facts shall not be deemed such a rule, nor shall it constitute 
specific adoption thereof by the agency.”  Id. 
 
 DOH’s September 11, 2020 “Guidance” is a rule.  It “implicitly implements or interprets 
a state legal mandate.”  It affects “persons not members or employees of the issuing agency, 
including affecting persons served by the agency.”  And it is not a “disposition of a case or 
agency decision upon a particular matter as applied to a specific set of facts.”  No matter the 
nomenclature DOH uses, the “Guidance” meets the functional definition of a “rule.” 
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 When DOH disguises a rule as “guidance,” it violates both separation-of-powers and 
transparency principles.  The very fact that DOH attempted to change its regulations without a 
proper rulemaking alone renders the September 11, 2020 letter void and without effect.  
 
 The precedent is very clear: if DOH holds to the September 11, 2020 Guidance Letter, it 
will force litigation, and it will not prevail in that litigation.  DOH faces potential plaintiffs  
composed of both reciprocal participants and producers, because DOH’s Guidance Letter both 
restricts patient access and restricts producers’ statutory right to sell cannabis to eligible 
individuals.  
 
Conclusion 
 
 DOH may believe that individuals are abusing the reciprocity privilege or abusing 
California’s more generous medical cannabis laws.  However, if DOH met with patients face-to-
face every day, as Ultra Health does, DOH would realize that individuals use the California 
option out of desperation and because they have no other options.  In the past year, Ultra Health 
has seen the patient population endure crisis after crisis; each crisis brings more sickness but 
simultaneously less access to the medical services that should address the sickness.  Ultra Health 
has seen patient acuity increase, and at the same time that acuity is increasing, obtaining access 
to traditional healthcare has become more difficult.  In these circumstances, sick and ill 
individuals have become desperate to find relief wherever, and however, they can. 
 
 The patient demographics seen by Ultra Health have begun to change recently.  Medical 
cannabis users started as relatively well-off economically, educated in alternative medicine, and 
Caucasian.  Members of minority groups have increased in the patient population because of 
effective outreach, but also because of lack of access to traditional medical services.  When 
traditional sources of medical care become inaccessible, patients increasingly seek out medical 
cannabis.  If DOH holds fast to its September 11, 2020 guidance, it will restrict access to a 
population that is seeking medical cannabis precisely because it is already underserved.  
 
 Indeed, some of the New Mexicans who opt to use a California physician 
recommendation do so, in part, because they cannot ensure they will receive a New Mexico  
registry identification card in time.  Patients who became used to hand-delivering applications or 
re-applications to DOH have found DOH offices closed, and alarming news reports about the  
reliability of the Postal Service have also led some to not trust mailing their applications to DOH.  
DOH has literally closed its doors to the faces of patients, and given this breakdown in trust, 
patients understandably turn to the California process. 
  
 Ultra Health believes that litigation challenging DOH’s September 11, 2020 Guidance 
Letter would be successful.  Ultra Health has a wealth of precedent against DOH specifically, 
and the rulemaking aspect of this case would also attract attention from open-government 
organizations, who may be interested in the case only to emphasize that agencies must not  
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disguise rules as “guidance.”   
 
 However, such litigation would also waste resources and would further erode confidence 
in the management of the Medical Cannabis Program.  Ultra Health’s mission remains, as 
always, serving as many seriously ill individuals as legally possible.  Litigation distracts from  
this mission.  Furthermore, DOH’s mission is to ensure the “beneficial use” of medical cannabis, 
and litigation distracts from that mission.  See § 26-2B-2. 
 
 Just as DOH attempted to change the rules with a single letter, it can undo the changes 
with a single letter.  It can inform producers that the existing regulations will remain in effect and 
that the physician recommendation from California suffices as “proof of authorization.”  It can 
also undo whatever changes it made to BioTrack. 
 
 Please note that Ultra Health will notify patients of why Ultra Health cannot complete 
sales, and Ultra Health will advise patients to contact DOH directly regarding this issue.   
 
 If Ultra Health does not hear from DOH by 5 p.m. on September 18, 2020, Ultra Health 
will assume that DOH wishes to resolve this matter via litigation. 
 
      Sincerely, 
 
      /s/ Kristina Caffrey 
      Kristina Caffrey 
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7.34.4 NMAC  1 

This is an emergency amendment to 7.34.4 NMAC, Section 28, effective 10/8/2020. 
 
7.34.4.28 RECIPROCITY:  Beginning July 1, 2020, an individual who holds proof of authorization to 
participate in the medical cannabis program of another state of the United States, the District of Columbia, a 
territory or commonwealth of the United States or a New Mexico Indian nation, tribe or pueblo may lawfully 
purchase and possess cannabis, provided that the quantity of cannabis does not exceed the reciprocal limit identified 
in this section. 
 A. Reciprocal participation: 
  (1) General requirements:  A reciprocal participant: 
   (a) may participate in the medical cannabis program in accordance with department 
rules; 
   (b) shall not be required to comply with the registry identification card application 
and renewal requirements established pursuant to this section and department rules; 
   (c) shall at all times possess proof of authorization to participate in the medical 
cannabis program of another state, the District of Columbia, a territory or commonwealth of the United States or a 
New Mexico Indian nation, tribe or pueblo and shall present proof of that authorization when purchasing cannabis 
from a licensee; and 
   (d) shall register with a licensed non-profit producer for the purpose of tracking 
sales to the reciprocal participant in an electronic system specified by the department. 
  (2) Minors:  In the event that a reciprocal participant is a minor, a licensed non-profit 
producer shall not sell or transfer cannabis to the minor, but may sell or transfer cannabis to a parent or legal 
guardian of the minor who holds proof of authorization to purchase cannabis on the minor’s behalf that was issued 
by another state of the United States, the District of Columbia, a territory or commonwealth of the United States or a 
New Mexico Indian nation, tribe or pueblo. 
  (3) Residency requirements: 
   (a) Non-residents: A person who is not a resident of New Mexico may participate 
in the medical cannabis program as a reciprocal participant, provided that the reciprocal participant’s place of 
residence is consistent with their place of enrollment.  (For example: a Colorado resident shall not be registered or 
otherwise participate as a reciprocal participant on the basis that he or she is enrolled in the medical cannabis 
program of a state or other jurisdiction other than Colorado.) 
   (b) New Mexico residents:  A New Mexico resident who is not a member of a New 
Mexico Indian nation, tribe, or pueblo shall not participate in the medical cannabis program as a reciprocal 
participant, but may pursue enrollment as a qualified patient in accordance with rule 7.34.3 NMAC.  A member of a 
New Mexico Indian nation, tribe or pueblo medical cannabis program may participate as a reciprocal participant, 
provided that the individual has proof of authorization to participate in the New Mexico Indian nation, tribe or 
pueblo’s medical cannabis program. 
 B. Reciprocal limit:  A reciprocal participant may collectively possess within any three-month 
period a quantity of usable cannabis no greater than 230 total units.  For purposes of department rules, this quantity 
is deemed the reciprocal limit.  (For ease of reference: 230 units is equivalent to 230 grams, or approximately eight 
ounces, of dried usable cannabis plant material.) 
 C. Registration; verification; tracking:  A licensed non-profit producer shall require the submittal 
of a reciprocal participant’s contact information for registration purposes, to include the individual’s full name, date 
of birth, mailing address, and the enrollment number specified in the individual’s medical cannabis program 
enrollment card (if applicable); and shall record that information in an electronic tracking system specified by the 
department. 
  (1) The licensed non-profit producer shall confirm the accuracy of a reciprocal participant’s 
contact information prior to each transaction. 
  (2) A licensed non-profit producer that registers a reciprocal participant or that sells or 
transfers cannabis or a cannabis product to a reciprocal participant shall first verify the reciprocal participant’s 
identity by viewing comparing the individual’s proof of authorization from the other state, territory or tribe, [and 
also viewing] to the reciprocal participant’s government-issued photo identification card, and verifying that the 
information, including but not limited to place of residence, is consistent. 
  (3) A licensed non-profit producer that sells or otherwise transfers cannabis or a cannabis 
product to a reciprocal participant shall track the sale or transfer using an electronic system specified for that 
purpose by the department. 
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  (4) A licensed non-profit producer shall not register an employees or board member of the 
producer as a reciprocal participant. 
  (5) At the time of registration, a licensed non-profit producer shall electronically upload a 
copy of the reciprocal participant’s proof of authorization, and a copy of the reciprocal participant government 
issued photo ID which indicates the person’s place of residence, into the electronic tracking system specified by the 
department. 
  (6) A licensed non-profit producer shall ensure the individual registering as a reciprocal 
participant is not already registered as a reciprocal participant or a qualified patient in the New Mexico medical 
cannabis program, before entering registration information for the individual.  Repeated registration of a reciprocal 
participant who was previously registered may result in disciplinary action in accordance with this rule. 
 D. Proof of authorization:  Proof of authorization to participate in the medical cannabis program of 
another jurisdiction (an “originating jurisdiction”) shall consist of a card or other physical document issued by a 
governmental entity authorized by law to enroll the applicant in the medical cannabis program in the originating 
jurisdiction.  For purposes of reciprocal participation in the New Mexico medical cannabis program, permission 
from a medical practitioner shall not in itself be deemed proof of authorization to participate in the medical cannabis 
program of another jurisdiction, but shall be accompanied by a card or other proof of enrollment issued by an 
authorized governmental entity of the originating jurisdiction.  (For example, a written letter from a physician 
authorizing the individual to participate in the California medical cannabis program shall not be deemed proof of 
authorization for the purpose of participating in the New Mexico medical cannabis program.) 
 [D] E. Refusal of service:  A non-profit producer that reasonably suspects that either a person’s proof of 
authorization or identification card is falsified may refuse to dispense cannabis to cannabis to that individual. 
 [E] F. Informational materials:  At the time of a sale or transfer of cannabis to a reciprocal participant, 
a non-profit producer shall provide informational materials to the reciprocal participant that include, at a minimum, 
a notice of the time and quantity limits for reciprocity under this section, and a notice concerning state and federal 
prohibitions against the transport of cannabis across state and international boundaries. 
[7.34.4.28 NMAC - Rp. 7.34.4.28 NMAC, 6/23/2020; A, 10/8/2020] 
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STATE OF NEW MEXICO 

FIRST JUDICIAL DISTRICT COURT 

COUNTY OF SANTA E 

 

 

NEW MEXICO TOP ORGANICS-ULTRA HEALTH, INC.  

 

 Petitioner,      Case No.: D-101-CV-2020-02059 

 

v.    

 

NEW MEXICO DEPARTMENT OF HEALTH,  

and DOMINICK ZURLO, in his official capacity as  

DIRECTOR of the NEW MEXICO MEDICAL  

CANNABIS PROGRAM, and SECRETARY KATHYLEEN KUNKEL,  

in her official capacity as Secretary of the  

Department of Health 

 

 

 Respondents.  

 

 ORDER TO SHOW CAUSE WHY SANCTIONS SHOULD NOT BE IMPOSED FOR 

DEFENDANTS’ VIOLATIONS OF THE COURT’S  

OCTOBER 13, 2020 MANDAMUS ORDER 

 
To:  Mr. Dominick Zurlo, in his official capacity as Director of the New Mexico Medical  

Cannabis Program; and  

Hon. Dr. Tracie C. Collins, in her official capacity as Secretary-Designate of the New  

Mexico Department of Health 

 
 THIS MATTER, having come before the Court upon Petitioner’s Motion for Order to 

Show Cause, the Court FINDS 

1. This Court entered its Mandamus Order in this case on October 13, 2020.  

2. Inter alia, the District Court found that purported amendments made to the New Mexico 

medical cannabis reciprocal program Rules [7.34.4.28 NMAC] in the Department's 

September 11 Mandate and Emergency Rule of October 8, 2020 were unenforceable as a 

matter of law.  

FILED  1st JUDICIAL DISTRICT COURT 
Santa Fe County 

11/23/2020 2:14 PM 
KATHLEEN VIGIL CLERK OF THE COURT 

Tamara Snee

Exhibit VI



 

2 

3. In both of its attempted “Rule” making efforts, the Department sought to restrict reciprocal 

admission into New Mexico Medical Cannabis Program only to patients whose 

government form of identification and medical cannabis authorization are issued by the 

same jurisdiction, and to those patients that that can produce a government-issued Medical 

Cannabis “card” to establish their participation in the medical cannabis program of another 

jurisdiction.  

4. The District Court rejected the Department’s attempted changes to the Medical Cannabis 

reciprocal program as well as the Department’s arguments that these changes were 

consistent with the New Mexico Medical Cannabis Act or were otherwise within the 

Department’s rule making authority.  

5. The District Court found that both the September 11 Mandate and the October 8 

Emergency Rule conflicted with the plain language of the New Mexico Medical Cannabis 

Act, specifically NMSA 1978, 26-28-7 (Registry identification cards; department rules; 

duties; reciprocity) and were therefore unenforceable as a matter of law:  

Neither the Legislature, by statute, nor the DOH 

[Department], by rule, required that a reciprocal patient’s 

government issued identification and medical cannabis 

proof of authorization be issued where the participant lives, 

or that the reciprocal participant must produce a medical 

cannabis card as the only acceptable proof of authorization 

in order to obtain reciprocal admission into the New Mexico 

medical cannabis program. [Mandamus Order, 9]. 

 

6. The Court ordered that the Department immediately cease any enforcement of the 

September 11 Mandate and the October 8 Emergency Rule.  

7. In addition, the Court also specifically ordered the Department to “administer the medical 

cannabis reciprocity program in full compliance with NMSA 1978, § 26-2B-7(1).” 

[Mandamus Order, 18(f)].  
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8. The plan language of the Court’s Mandamus Order operates both in a retrospective and 

prospective fashion--namely, the Court’s Mandamus Order clearly restrains the 

Department from engaging in any future conduct contrary to the Court’s Mandamus Order. 

9. On November 12, 2020, the Department filed a Notice of Appeal to this Court’s October 

13, 2020 Mandamus Order.  

10. Even when a matter is appealed, the trial court retains jurisdiction to enforce matters 

collateral to its judgment---such as issuing sanctions for the Department’s violations of the 

Court’s Mandamus Order. Kelly Inn No. 102, Inc. v. Kapnison, 113 N.M. 231, 1992-

NMSC-005, 42, 824 P.2d 1033, 1046. (“The trial court retains the same jurisdiction to deal 

with matters collateral to or separate from the issues resolved in the judgment as it has 

following the filing of the notice of appeal. The necessity for further proceedings to carry 

the judgment into effect or otherwise to dispose of a matter that does not entail alteration 

or revision of decisions embodied in the judgment does not prevent finality of the 

judgment; and the court does not lose jurisdiction, after thirty days have passed or an appeal 

has been taken, to dispose of such matters.”). 

11. On October 27, 2020, the Department published Notice of Amendments to Rule 7.34.4.28 

NMAC (“Reciprocity”) in the New Mexico Registrar:   

These include amendments adopted on October 8, 2020 via an emergency rule, 

including revisions to residency requirements for reciprocal participation in the 

Medical Cannabis Program; new requirements concerning what does and does not 

constitute “proof of authorization” for purposes of reciprocal participation in the 

Medical Cannabis Program; and revisions to registration, verification, and tracking 

requirements. 

 

12. On its face, the Department’s Notice makes an obvious mis-representation of fact to the 

public: the Department's October 8, 2020 Emergency Rule was never adopted, nor did it 

ever have legal effect.  
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13. To the contrary, the Court has specifically enjoined the Department from any enforcement 

of the October 8 Emergency Rule.  

14. The Department is now again attempting to implement changes to the New Mexico 

Medical cannabis reciprocal program that this Court has already ruled are unlawful, are 

contradictory to legislative intent, and that exceed the Department’s limited and narrow 

rule making authority.  

15. To wit, the Department’s October 27, 2020 Rule again unlawfully attempts to limit 

reciprocal admission into the New Mexico Medical Cannabis program to reciprocal 

patients that: (1) are not a New Mexico resident; (2) have a government issued 

identification card and proof of authorization to participate in a medical cannabis program 

issued by the same jurisdiction; and 3)  present a “government issued” medical cannabis 

“card”, or other government issued proof of authorization, as the only acceptable forms of 

proof of authorization.  

16. The Department has essentially copied and pasted the language of its October 27, 2020 

amendments to Rule 7.34.4.28.3(A) NMAC and 7.34.4.28.3(B) from the September 11, 

2020 Mandate and the October 8, 2020 Emergency Rule; language that this Court has 

already ruled constitutes an unlawful exercise of the Department’s authority.  

17. The Court finds that Petitioner has set forth a prima facie, good faith basis that the 

Department has violated this Court’s Mandamus Order and that a hearing and response 

from the Department is warranted.  

 

 YOU ARE HEREBY COMMANDED TO APPEAR BEFORE THIS COURT AS 

FOLLOWS:  
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Date of Hearing: December 10, 2020 

Time of hearing:  8:30 a.m. 

Place/Method of hearing:  1 hour 

 You are further Ordered to respond to Petitioner’s Motion by December 7, 2020 and 

explain why the Court should not grant Petitioner’s Motion and impose sanctions upon the 

Department of Health.  

NOTICE FROM THE COURT REGARDING TELEPHONIC APPEARANCES: 

Until the current operating guidelines for the New Mexico Courts that have been 

put in place concerning the Coronavirus are modified, parties and attorneys are to appear 

telephonically for all hearings.  Parties and attorneys may appear telephonically by calling 

1-336-949-8079 and entering pin number 862702640# or by video at 

meet.google.com/bbu-aujx-qfx  (which may be subject to change).  Although 

proceedings are being conducted remotely, all rules governing demeanor and dress code 

remain in effect.  As changes are being made frequently, please visit the court website 

firstdistrictcourt.nmcourts.gov the day before your hearing.  Once at the court website, 

click on District Court Judges and scroll down to Judge Matthew J. Wilson, Division IX, 

then click on View Calendar for up to date information on how to appear telephonically.   

Please call or join at the time of your hearing. (If the previous hearing is still in 

session, please mute your phone until your case is ready to be called.  If you are unable to 

mute your phone, the Judge may have to mute it for you.  Please do not hang up, remain 

on the line and once the Judge is ready to call your case you will need to unmute your phone 

or use the instructions given to you by the Judge if he muted the phone for you).   

 

NOTICE FROM THE COURT REGARDING EXHIBITS: 

The parties, counsel and witnesses shall appear by phone or by video conferencing for 

this hearing.  

 If a party intends to introduce exhibit(s) into evidence at this hearing, the party 

seeking the introduction of the exhibit(s) into evidence shall provide a copy of the exhibit(s) 

to the other party.  A copy of the exhibit(s) shall be provided to the Court at least 2 days 

before the hearing in an envelope or a binder with the case caption clearly marked on the 

envelope or binder.  The Court will not review the exhibit(s) prior to the hearing. At the 

hearing, the Court will review the exhibit(s) for evidentiary purposes if there is no objection 

to the admission of the exhibit(s) or the moving party is able to introduce the exhibit(s) into 

evidence through an appropriate witness or otherwise. 
 

**NOTE** Due to the high volume of cases in this Division, this Court may not be able to 

accommodate notices of dates of unavailability.   
 

***NOTE** Parties are to assume all hearing proceedings are on FTR.  If the parties request 

transcripts, they should make arrangements in advance to provide their own Court Reporter 
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      IT IS SO ORDERED.  

 

      ___________________________11/23/20____ 

      Hon. Matthew J. WILSON 

      DISTRICT COURT JUDGE 
  

 

PARTIES ENTITLED TO NOTICE 

New Mexico Department of Health  

Kelleher & McLeod 

Attorneys for Respondents DOH 

tcb@keleher-law.com  

 

 

New Mexico Top Organics-Ultra Health, Inc. 

CANDELARIA LAW LLC 

Attorneys for Petitioner 

jacob@jacobcandelaria.com  

 

 

 
 



FILED  1st JUDICIAL DISTRICT COURT 
Santa Fe County 

12/3/2020 10:29 AM 
KATHLEEN VIGIL CLERK OF THE COURT 

Monica Chavez Crespin

Exhibit VII







Via Email 

Andrea Sundberg 
New Mexico Department of Health 

Medical Cannabis Program 
P.O. Box 26110 
Santa Fe, NM 87502-6110 

MCP.comment@state.nm.us  
 

Re: Comments on Department of Health Proposed Amendments to 7.34.4.28 NMAC 
 
Dear Medical Cannabis Program,  

 
I am completely bewildered by the Agency’s desire to be callous and uncaring about the needs of 
medical cannabis patients. 
 
The purpose of the Lynn & Erin Compassionate Use Act is clearly spelled out in the law: to 
allow the beneficial use of medical cannabis. 
 

It is not about denying, restricting, or limiting participation. It is simple and clear: to allow the 
beneficial use of medical cannabis. 
 

Without exception or debate, it is to allow for the beneficial use of medical cannabis. We should 
all be putting the emphasis on the word: ALLOW. 

 
The current pandemic is the single biggest health event in the last 100 years. New Mexico is 
breaking record after record of new COVID 19 cases and even more sadly, with a record number 
of deaths. 
 

Those we have lost we can not recover nor should we forget.  And as for those of us who remain, 
and I am talking about both groups of those who have been already been infected and those who 
have not been, there is left a painful trail of depression, anxiety, stress, anger, fear, isolation, 
suicide,  insomnia, increased use of alcohol and illicit drugs and overall an increase in general 
suffering and a decrease in well-being. 

 

mailto:MCP.comment@state.nm.us


I have received more than one personal note from a patient saying the ability to access cannabis 
through the reciprocal participant program saved my marriage. One patient specifically said, you 
saved my life. 

 
New Mexico is last on so many lists. Will we be last in realizing that this is a medicine like any 
other prescription? A medicine that is in need today,  and a need that will exponentially increase 
going forward. 
 

Cannabis is a meaningful medicine that actually changes and saves lives. Instead of continuing to 
put up barriers to access, we should be opening up our hearts and minds to the clear fact that we 
need more, not less of available cannabis care. 

 
Which means broader, more compassionate reciprocity requirements. Remember, those barriers 
that the DOH  keeps proposing are born not in the heart of compassion, but in the thoughts and 
minds of racism and discrimination. 
 

There are more than 5,000 reciprocal participants in the program. DOH has failed to evaluate 
how devastating these new requirements would be for thousands of individuals. No official 
reports. No memos. No examination of how these regulations would strip access to medicine. 
 
DOH is acting with reckless disregard concerning access to medicine for thousands of people. 
The department first promulgated regulations that reflected the Lynn and Erin Compassionate 
Use Act. The agency cannot strip these regulations and jeopardize the well-being of thousands of 
individuals during the biggest health event in the last 100 years all because they simply did not 
like the outcome of the regulations that reflect the statute. 
 

For once, set aside your absurd rule-making on reciprocal participants and simply carry out the 
statute as written. 

 
If you are not happy with the statute then go talk to the Legislature. Otherwise, simply follow the 
law and “allow the beneficial use of medical cannabis”. 

 
Thank you. 

 
/s/ Duke Rodriguez 
_____________________ 

Ultra Health 
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