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STATE OF NEW MEXICO
BEFORE THE SECRETARY OF HEALTH

IN THE MATTER OF AMENDMENTS TO 7.34.2.7 NMAC,
7.34.4 NMAC, AND SECTIONS OF 7.34.3 NMAC

STATEMENT OF REASONS
FOR ADOPTION OF RULE AMENDMENTS

The Acting Cabinet Secretary for the New Mexico Department of Health (“Department”),

David Scrase, M.D., hereby adopts amendments to the following rule sections:
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7.34.2.7 NMAC (“Definitions”);

7.34.3.7 NMAC (“Definitions”);

7.34.3.8 NMAC (“Qualifying Medical Conditions”);

7.34.3.9 NMAC (“Quantity of Usable Cannabis That May Be Possessed by a Qualified
Patient or Primary Caregiver”);

7.34.3.10 NMAC (“Qualified Patient and Primary Caregiver Registry Identification Card
Application Card Requirements”);

7.34.3.11 NMAC (“Registry Identification Cards”);

7.34.3.13 NMAC (“Possession of Usable Cannabis”);

7.34.3.19 NMAC (“Disposal of Unused Cannabis”);

7.34.3.22 NMAC (“Reciprocity”); and

7.34.4.28 NMAC (“Reciprocity”).

The Acting Cabinet Secretary has familiarized himself with the rulemaking record, and

finds as follows:

1. The Department of Health is authorized to promulgate rules as may be necessary

to carry out the duties of the Department and its divisions. NMSA 1978, § 9-7-6(E).

2 The Department is also authorized to promulgate rules to implement the purpose

of the Lynn and Erin Compassionate Use Act, including but not limited to rules to govern the

manner in which the Department will consider applications for registry identification cards and

for the renewal of identification cards for qualified patients and primary caregivers, and rules to

define the amount of cannabis that is necessary to constitute an “adequate supply”, including

amounts for topical treatments. NMSA 1978, § 26-2b-7.



L A public rule hearing concerning the proposed amendments was held via the
Cisco Webex online video conferencing platform on November 12, 2021 pursuant to NMSA
1978, § 9-7-6(E).

4. In accordance with NMSA 1978, Section 14-4-5.2, notice of the public hearing
for the proposed rule changes was published in the New Mexico Register, the official publication
for notices of all rulemaking in New Mexico, on October 13, 2021, as more fully described in the
Affidavit at Exhibit 7 (Affidavit of Publication in the New Mexico Register).

5. In accordance with the Department of Health Act at NMSA 1978, Section 9-7-
6(E), notice of the public hearing for the proposed rule changes was also published in the
Albuquerque Journal, newspaper on October 13, 2021, as more fully described in the Affidavit at
Exhibit 6 (Affidavit of Publication, Abg. Journal).

6. Notice of the rulemaking was also provided to the public in accordance with
NMSA 1978, Section 14-4-5.2, as more fully described in the Affidavit at Exhibit 5 (Affidavit of
Notice to the Public).

L In accordance with NMSA 1978, § 26-2B-7(A), the Department of Health
consulted the Medical Cannabis Advisory Board (“MCAB”) concerning the proposed
amendments to the Medical Cannabis Program rules. The Medical Cannabis Advisory Board
reviewed the proposed amendments at its meeting on December 7, 2021, and unanimously
recommended in favor of their adoption, as reflected in the MCAB Meeting Minutes at Exhibit
18.

8. By a letter dated September 30, 2021, the Acting Cabinet Secretary, David Scrase,

M.D., designated Mr. Craig Erickson, Esq. to serve as hearing officer for the purpose of



conducting the hearing and submitting a recommendation regarding the proposed rule
amendment.

9. Members of the public were afforded an opportunity to comment on the proposed
rules at the hearing, and in writing prior to the hearing.

10.  The Secretary finds that the Hearing Officer has appropriately considered the
comments received, and finds that the recommendations of the Hearing Officer are appropriate;
and, by this reference, the Secretary hereby adopts and incorporates all of the findings and
recommendations of the Hearing Officer that are stated in Hearing Officer’s Report, issued by
the Hearing Officer on January 18, 2022 and received by the Secretary on January 20, 2022/

11.  Virtually all of the public comments (both oral and written) in this rulemaking
were submitted by representatives of the licensed medical cannabis producer Ultra Health. See
Ex. 10, 14-16. Ultra Health primarily contended that NMDOH lacks authority to set regulatory
standards concerning the “adequate supply” limit at 7.34.3.9 NMAC.

12. In a letter dated December 3, 2021, contained at Exhibit 17, Assistant General
Counsel Chris D. Woodward responded to Ultra Health’s comments on behalf of the
Department’s Medical Cannabis Program. The Acting Cabinet Secretary finds that that response
is well taken, and accordingly, adopts the reasoning of that letter, which is hereby incorporated in
its entirety by this reference.

13.  Contrary to the legal contentions of Ultra Health’s representatives, the New
Mexico Department of Health continues to be charged by the Lynn and Erin Compassionate Use
Act with setting the “adequate supply” limit, as well as setting a reciprocal participation limit.
Those authorities were not transferred to the Regulation and Licensing Department (RLD) by the

Cannabis Regulation Act (CRA) at NMSA 1978, § 26-2C-5, which concerned only the transfer
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of “licensing duties”. The “licensing duties” that were transferred to RLD under the CRA
concerned only licensing of commercial cannabis establishments, and did not include the setting
of the adequate supply limit.

14,  The recent case of Jason Barker v. New Mexico Department of Health, Dr.
Dominick Zurlo, Dr. David R. Scrase, New Mexico Regulation and Licensing Department, Linda
Trujillo, John Blair, and Robert Sachs, case no. D-202-CV-2021-04058, involved legal
contentions identical to those raised by Ultra Health in this rulemaking.

15.  In the Jason Barker case, a petitioner sought a writ of mandamus from the NM
Second Judicial District Court against the Department of Health, the Regulation and Licensing
Department, and various representatives of those two agencies, to prohibit the enforcement of
purchase and possession limitations on medical cannabis found at 7.34.3.9(A) NMAC and
7.34.4.8(L) NMAC, and to require that qualified patients and primary caregivers be allowed to
purchase unlimited quantities of cannabis, tax-free, applying only the two-ounce per-transaction
limit of the Cannabis Regulation Act at NMSA 1978, § 26-2C-25(A)(2).

16. In a December 16, 2021 “Order Quashing Alternative Writ of Mandamus”,
contained at Exhibit 19, the Bernalillo County District Court (Hon. Benjamin Chavez) rejected
the Petitioner’s reasoning and quashed the alternative writ, concluding in relevant part that the
Department of Health continues to possess authority under the Lynn and Erin Compassionate
Use Act to set the adequate supply limit by rule, and concluding that the Department’s rules at
7.34.3.9(A) NMAC and 7.34.4.8(L) NMAC are not inconsistent with the Cannabis Regulation
Act.

17.  Accordingly, for the reasons stated, the Acting Cabinet Secretary finds that the

rule amendments are within the Department of Health’s statutory authority.



18.  Ultra Health’s representatives also argued that the [5-ounce adequate supply
limit, specified in the amendment to 7.34.3.9 NMAC, lacks “substantial evidence”; Ultra
Health’s argument on this subject contradicts its repeated requests over the years for the
Department of Health to set a 15-ounce adequate supply limit, documented at Exhibits 11 and
13.

19.  In those letters, Ultra Health’s representatives petitioned the Department of
Health and the Medical Cannabis Advisory Board, respectively, to increase the adequate supply
limit to 420 units/grams, slightly less than the 425 units/grams limit specified in the pending
amendment to 7.34.3.9 NMAC. Ultra Health claimed in those petitions that fifteen ounces of
dried usable cannabis for a three-month period was a common industry standard; that it was
adopted in several states, including Arizona, Arkansa, Illinois, Maine, and Nevada; and that this
limit would be enough to ensure that patients can purchase, consistent with CDC guidance, a
back-stock of medicine sufficient to allow them to keep a 30-day supply of medicine on-hand.

20.  In an e-mail submitted by its counsel after the conclusion of the public hearing in
this rulemaking, Ultra Health appeared to pivot away from its “substantial evidence” argument,
claiming instead that “[a]ny cannabis-related events that occurred prior to June 29, 2021 are
largely irrelevant, because the world of cannabis in New Mexico fundamentally changed on June
29, 2021 with the effectuation of the Cannabis Regulation Act.” Ex. 16 at 1.

21.  As explained, the Department of Health’s authority to set the adequate supply
limit is established by the Lynn and Erin Compassionate Use Act, and has been confirmed by the
NM Second Judicial District Court. Furthermore, Ultra Health has not offered anything to
demonstrate that changes resulting from the Cannabis Regulation Act will in some way impact

consumption patterns among qualified patients or reciprocal participants, such that a larger limit



is necessitated, or that a larger limit would be medically appropriate. In fact, Ultra Health has
not proposed any alternative limit at all, but has simply declared, without explanation, that its
previous endorsement  of 15-ounces is  now erroneous and  lacks
“substantial evidence”.

22.  In his report, the Hearing Officer concluded that the proposed 15-ounce adequate
supply limit was supported by substantial evidence, noting that “the basis for the 15-ounce
adequate supply limit was articulated in written submissions from Ultra Health for the last two
years, beginning in 2019.” The Hearing Officer concluded that this limit “is an industry standard
that has been applied in several states”; that it was unanimously approved by the Medical
Cannabis Advisory Board; and that it was further supported by the fact that less and one percent
of qualified patients in the Medical Cannabis Program have sought access to additional quantities
of cannabis under the previous medical exception of the rule. Report at p.25. The Acting
Cabinet Secretary finds that these conclusions are well taken, and adopts the Hearing Officer’s
reasoning.

23.  With the coming of commercial cannabis sales in New Mexico, the adequate
supply limit will no longer function as an acquisition limit for the vast majority of qualified
patients and primary caregivers. When commercial cannabis sales begin (no later than April 1st
of this year, per the CRA at NMSA 1978, § 26-2C-6(K)), any person 21 years of age or older
will be able to purchase “commercial cannabis”, above and beyond “medical cannabis”
purchases, with the only acquisition limit for those purchases being a limit per each individual
transaction.

24.  Also, as of June 29, 2021, the CRA has made it legal for any person 21 years of

age and older to possess up to six mature and six immature cannabis plants at any time, a fifty-



percent increase over the previous 4-mature-plant limit for personal production license holders
under the previous NMDOH rule.

25.  Based on these factors, and based on each of them individually, the Acting
Cabinet Secretary finds that the Department’s 15-ounce adequate supply and reciprocal
participation limits will not prevent individuals from obtaining needed medicine, and that the
425-unit limit is reasonable and appropriate.

26.  The Acting Cabinet Secretary finds that the amendments are in harmony with the
agency’s express statutory authorities and/or spring from those powers that may fairly be implied
therefrom, and that the amendments are consistent with the statutory purposes of the Department
of Health. Rio Grande Chapter of Sierra Club v. New Mexico Mining Comm 'n, 2003-NMSC-
005, 9 25, 133 N.M. 97, 106 (internal citations omitted).

27.  The Acting Cabinet Secretary finds that the rule amendments fall within the scope
of the rulemaking proceeding, that they are a logical outgrowth of the notice given and comment
received, and that commenters were afforded a fair opportunity to present their views on the
contents of the final plan. See 1.24.25.14(C) NMAC; see also N.M. Att’y Gen. Op. 87-59 (1987)
(citing BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 642 (1st Cir. 1979)).

28.  The purpose of the amendments is to modify the rule requirements for the New
Mexico Medical Cannabis Program, as detailed in Exhibits 1, 2 and 3, and in the Notice of
Public Hearing at Exhibit 4.

29.  The rule amendments are adopted in the exercise of police powers of the State of

New Mexico, Department of Health, to regulate, promote, and protect public health and safety.



30.  The Cabinet Secretary finds that the proposed rule amendments are appropriate
and consistent with authorizing laws; and for each of the reasons stated, the rule amendments, as

identified at Exhibits 1, 2, and 3, are hereby adopted.

NEW MEXICO DEPARTMENT OF HEALTH

dved Mg iy

David R. Scrase, M.D., Cabinet Secretary

2\a\ 2020
Date




This is an amendment to 7.34.4 NMAC, Section 28 effective 2/22/2022.
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