New Mexico
Hospital Association

SENT VIA EMAIL

November 22, 2023

Christopher Burmeister

Division Director, Health Improvement
New Mexico Department of Health
2040 S. Pacheco St.

Santa Fe, NM 87505

Sent to christopher.burmeis@doh.nm.gov

RE: Proposed Adoption of 7.7.3 NMAC - Requirements for Rural Emergency Hospitals
Dear Mr. Burmeister,

We greatly appreciate state lawmakers, Governor Lujan Grisham, and the Department quickly
advancing the statutes and rules necessary to implement the Rural Emergency Hospital (‘“REH”)
designation licensure in our state. We are proud to have one of the first 15 REH’s in the nation in
Santa Rosa’s Guadalupe County Hospital. On behalf of our 47 New Mexico hospital members, the
New Mexico Hospital Association submits for your consideration the following letter regarding the
Department of Health’s (“Department”) proposal to adopt 7.7.3 NMAC — Requirements for Rural
Emergency Hospitals (“proposed rule”) as noticed in the October 24, 2023 edition of the New Mexico
Register.

Our comments below highlight areas of the proposed rules which we feel would benefit from
clarification, or alternative or revised language. We have also included attached red line edits which
track along with our comment letter.

e 7.7.3.7 Definitions

Several definitions in the proposed rule differ from the definitions used in 7.7.2 NMAC
(Requirements for Acute Care, Limited Services and Special Hospitals). We respectfully request that
the definitions in the final rule match the existing definitions in order to prevent inconsistent or
conflicting regulations going forward. Specifically, the differing definitions are:
o Acute care hospital (this term is not used in the proposed rule, so it could be
removed);
o Amended license;
o Limited services hospital (this term is also not used in the proposed rule, so it could
be removed); and
o Waive/waiver.

Also, the rule would be strengthened with the addition of the following definitions:
o Act [federal Social Security Act];
o Applicant (defined in 7.7.2.7 NMAC);
o CMS (defined in 7.7.2.7 NMAC); and
o HHS.
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Additionally, several definitions would benefit from revisions. Below is suggested language, edits,
and/or comments for your consideration:

For “facility” —

o The use of “facility” to differentiate REHs from acute care, critical access, and limited
services hospitals is confusing because “facility” is used in other definitions and
throughout the proposed rule in ways that are not specific to REHs, or used to refer
to hospitals attempting to become REHs but not yet one (when the proposed
definition applies to already converted REHs). We suggest removing the “facility”
definition and using “rural emergency hospital” or “REH” rather than facility.

For *hospital” —

o The proposed definition of “hospital” (which matches the definition in 7.7.2.7 NMAC)
excludes Rural Emergency Hospitals because they are not allowed to offer inpatient
services (except through a skilled nursing facility) nor are required to maintain in-
patient beds. We suggest reviewing how “hospital” is used throughout this and
existing codes to determine if it is appropriate to change the definition here and in
7.7.2.7 NMAC (in separate rulemaking) to include REHSs.

For “rural emergency hospital” —

o “Rural emergency hospital” or “REH” means a health facility that provides
emergency and observational care and meets the licensure requirements outlined in
§24-1-5.12(B) NMSA 1978.”

» This language matches the definition enacted in 2023’s Senate Bill 245 and
incorporated into the Public Health Act;
or

o ““Rural emergency hospital” or “REH” means a hospital with special characteristics
duly certified as such by centers for Medicare and Medicaid services (CMS) and is in
compliance with the conditions of participation for such facilities.”

= This language mirrors the definition of critical access hospital used in 7.7.2.7
NMAC and the proposed rule.

For “rural emergency hospital services” —
o “Rural emergency hospital services” means the following services furnished by a

rural emergency hospital-that-de-net-exceed-an-annual-per-patient-average-of 24
I ) I I ol

= Since REHs cannot exceed an annual per patient average length of stay of
24 hours, it isn’'t necessary to include this language because it is already
incorporated through the definition of REH.

e 7.7.3.8 General Requirements

o “Eligible facilities” is used a few times in this section, and it may be more accurate to
use “applicant facilities” instead, since any hospital that meets the federal
requirements is eligible to convert to an REH, but only applicant facilities (hospitals
seeking the new designation and license) are subject to the requirements of this
section.

o “State Agency” is used in 7.7.3.8(D)(2) and it may be more appropriate to use
“‘department” or “licensing authority” as used throughout the proposed rule.



o We suggest removing part of the last sentence in 7.7.3.8(D)(4) so the rule does not
need to be updated if CMS updates their policy:
“(4) The designated CMS location is responsible for making the final
determination for certification of the REH. The effective date will be based
upon the date the application package was determined to be complete and
approved by the designated CMS location for meeting all REH requirements.
For facilities that require an on-site initial survey, the effective date will be

based on current CMS policy;-which-is-the-exit-day-of survey-ifno

o The timeframe for submitting an amended license application in the proposed rule
7.7.3.8(E)(3)(c) (“10 calendar days”) is different from the timeframe in 7.7.2.9(C)(3)
NMAC (“10 business days”). Since REH’s will be subject to both provisions we
suggest aligning the proposed rule with the existing timeframe.

e 7.7.3.14 Grounds for Revocation or Suspension of License...

o We suggest a minor edit to 7.7.3.14(A)(3) to align the proposed rule with the existing
regulation at 7.7.2.15 NMAC:

“(3) permitting any person whe while active in the operation of a facility
licensed pursuant to this rule to be impaired by the use of prescribed or non-
prescribed drugs, including alcohol...”
e 7.7.3.15 Hearing Procedures
The sections referenced in part B of this section, should be 13 and 14 instead of 14 and 15.
As the Department finalizes these rules, please reach out if we can be of assistance. Thank you for

considering our comments and please do not hesitate to contact me at tclark@nmhsc.com with any
guestions.

Sincerely,

P > = /‘{/~ o
Troy Clark
President and CEO

Attachments:
Proposed red line edits
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TITLE 7 HEALTH
CHAPTER7  HOSPITALS
PART 3 REQUIREMENTS FOR RURAL EMERGENCY HOSPITALS

7.7.3.1 ISSUING AGENCY: Division of Health Improvement, Department of Health.
[773.1NMAC-N, / /2023]

7.7.3.2 SCOPE: These requirements apply to private and public hospitals that as of December 27, 2020,
were designated as a critical access hospital (CAH) by the centers for Medicare and Medicaid services (CMS), or
that were licensed as a hospital with not more than 50 licensed beds and located in a county in a rural area as defined
in Section 1886(d)(2)(D) or Section 1886 (d)(8)(E) of the federal social security act (the Act) and that provide rural
emergency hospital (REH) services in the facility 24 hours per day seven days a week by a physician, nurse
practitioner, clinical nurse specialist or physician assistant with a transfer agreement in effect with a level I or II
trauma center, that does not have an annual average patient length of stay over 24 hours, and that satisfies all CMS
requirements for reimbursement as a rural emergency hospital (REH). Facilities that were enrolled as CAHs or rural
hospitals with not more than 50 beds as of December 27, 2020, and then subsequently closed after that date, would
also be eligible to seek REH designation if they re-enroll in Medicare and meet all the conditions of participation
(COPs) and requirements for REH.

[7732NMAC-N, / /2023]

7.7.3.3 STATUTORY AUTHORITY: The requirements set forth herein are promulgated by the
secretary of the department of health pursuant to the authority granted under Subsection E of Section 9-7-6 NMSA
1978, Subsection D of Section 24-1-2, Subsection J of Section 24-1-3 NMSA, Section 24-1-5 NMSA of the Public
Health Act as amended, and Section 24-1-5.12 N. M. S. A. 1978.

[7733NMAC-N, /  /2023]

7.7.3.4 DURATION: Permanent.
[7.7.3.4 NMAC — N, / /2023]

7.7.3.5 EFFECTIVE DATE: XXXX XX, 2023, unless a later date is cited at the end of a section.
[7.7.3.5 NMAC —N, / /2023]

7.7.3.6 OBJECTIVE: Establish standards for licensing REHs in order to ensure the provision of
emergency department services, observation care, and additional outpatient medical and health services, if elected
by the REH, that promote equity in health care for those living in rural communities by facilitating access to needed
services.

[773.6 NMAC-N, /  /2023]

7.7.3.7 DEFINITIONS:
A. Definitions beginning with “A”:

(1) “Act” means the federal social security act.

2) “Action plan” means the eligible facility’s plan for conversion to an REH and the
initiation of REH specific services including the provision of emergency department services, observation care and
other medical and health services elected by the REH, submitted to the department for recommended approval or
denial pursuant to CMS COPs.

3 “Amended llcense” ‘means &H—updﬁ%t@ﬂﬂ%ﬂ-ﬂg—h%%ﬂﬁ%&u%te—repeﬁeéev%
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“é@ “Annual license” means a license issued for a one-year period to a hospital that has met
all license prior to the initial state licensing survey, or when the licensing authority finds partial compliance with
these requirements.

“@(5)__ “Applicant” means the individual who, or organization which, applies for a license; if
the applicant is an organization, then the individual signing the application on behalf of the organization must have
the authority to sign for the organization.

B. Definitions beginning with “B”: [RESERVED]
C. Definitions beginning with “C”:
1) “CMS” means center for medicare & medicaid services

(2) “Critical access hospital” means a hospital with special characteristics, duly certified as such
by centers for Medicare and Medicaid services (CMS) and is in compliance with the conditions of participation for
such facilities; such critical access hospitals are deemed as meeting the intent of these requirements and may be
licensed accordingly by the licensing authority.

€:D. _ Definitions beginning with “D”: “Department” means the New Mexico department of health.
B:E. Definitions beginning with “E”: [RESERVED]
E:F. Definitions beginning with “F”:

33 2 99

2)(1) _ “Financial interest” means any equity, security, lease or debt interest in the hospital;
financial interest also includes any equity, security, and lease or debt interest in any real property used by the
hospital or in any entity that receives compensation arising from the use of real property by the hospital.

EG. Definitions beginning with “G”: [RESERVED]

H. Definitions beginning with “H”:
08} “HHS” means U. S. department of health & human services
(2) “Hospital” means a facility offering in-patient services, nursing, overnight care on a 24-hour
basis for diagnosing, treating, and providing medical, psychological or surgical care for three or more separate
individuals who have a physical or mental illness, disease, injury, a rehabilitative condition or are pregnant.
Gl Definitions beginning with “I”: [RESERVED]

H-J. Definitions beginning with “J”: [RESERVED]

EK. Definitions beginning with “K”: [RESERVED)]
L. Definitions beginning with “L”:

4)) “Licensee” means the person(s) who, or organization which, has an ownership,
leasehold, or similar interest in the hospital and in whose name a license has been issued and who is legally
responsible for compliance with these requirements.

?2) “Licensing authority” means the division within the department vested with the

authority to enforce these requirements.
oy st

: [RESERVED]

M Definitions beginning with “M”

N. Definitions beginning with “N”: [RESERVED]
0. Definitions beginning with “O”: [RESERVED]
P
Q

Definitions beginning with “P”: [RESERVED]
Definitions beginning with “Q”: [RESERVED]



R. Definitions beginning with “R”:
(1) “Rural emergency hospital” or “REH” means a health facility that provides emergency and
observational care and meets the licensure requirements outlined in §24-1-5.12(B) NMSA 1978means-afacilityas

(a) emergency department services and observatlon care; and

(b) At the election of the rural emergency hospital, with respect to services
furnished on an outpatient basis, other medical and health services as specified by the HHS secretary through
rulemaking as set forth in 42 U.S.C. 1395x (kkk)(1).

S. Definitions beginning with “S”: “Secretary” means the secretary of the New Mexico
department of health.

T. Definitions beginning with “T”: [RESERVED]

U. Definitions beginning with “U”: [RESERVED]

V. Definitions beginning with “V”: “Variance” means an act on the part of the licensing authority

to refrain from enforcing compliance with a portion or portions of these requirements for an unspecified period of
time where the granting of a variance will not create a danger to the health, safety, or welfare of patients or staff of a
hospital and is at the sole discretion of the licensing authority.
W. Definitions beginning with “W”: “Waive/waiver” means an act on the part of the licensing
authority to refrain from enforcing compliance with a portion or portions of these regulations-requirements for a
limited period of time less than on year, provided where-the-granting-of-a-waiver-will netereate-a-dangerto-the

health, safety, or welfare of patients or staff are not in danger ef-afaecility-andis-atthe sole diseretion-of the
heensingauthoritywaivers are issued at the sole discretion of the licensing authority.

X. Definitions beginning with “X”: [RESERVED]

Y. Definitions beginning with “Y”: [RESERVED]

Z. Definitions beginning with “Z”: [RESERVED]
[773.7TNMAC—-N,  /  /2023]

7.7.3.8 GENERAL REQUIREMENTS:



A. Eligibility: The following facilities that were enrolled and certified to participate in Medicare as
of December 27, 2020, are eligible to be an REH:
6} CAHs;
2) A subsection (d) hospital (as defined in section 1886(d)(1)(B) of the Social Security Act
(the Act) with not more than 50 beds located in a county (or equivalent unit of local government) in a rural area (as
defined in section 1886(d)(2)(D) of the Act) (referred to as rural hospital);

A3 A subsection (d) hospital (as so defined) with not more than 50 beds that was treated as
being located in a rural area pursuant to section 1886(d)(8)(E) of the Act (referred to as rural hospital);
“) Facilities that were enrolled as CAHs or rural hospitals with not more than 50 beds as of

December 27, 2020, and then subsequently closed after that date, would also be eligible to seek REH designation if
they re-enroll in Medicare and meet all the COPs and requirements for REHs.

B. Action plan: An action plan must be submitted to the department by the applicant facility to
initiate REH services. The action plan outlines the facility’s plan for conversion to an REH and the initiation of
REH specific services including the provision of emergency department services, observation care and other medical
and health services elected by the REH. This should include details regarding staffing provisions and the number
and type of qualified staff for the provision of REH services, as set forth in the CMS COPs.

4] The action plan must include a detailed transition plan that lists the following:
(a) specific services the facility will retain;
(b) specific services the facility will modify;
(c) specific services the facility will add; and
(d) specific services the facility will discontinue.
2) The facility must include a description of services that the facility intends to furnish on an
outpatient basis if elected by the REH.
3) The facility must also include information regarding how the facility intends to use the

additional facility payment. This includes a description of the services that the additional facility payment would be
supporting such as the operation and maintenance of the facility and furnishing of services (i.e., telehealth services,
ambulance services, etc.).

“4) Ehgible-Applicant facilities may submit the action plan and additional information on
letterhead or use the model template available on the CMS website. The submission should be signed by the
facility’s legal representative or administrator.

5) The department will forward the action plan and information along with its
recommendation for approval or denial to the designated CMS location for review and approval of the action plan
components. The CMS location will make a final determination and notify the Medicare Administrative Contractor
(MAC) once the enrollment package is complete and has been reviewed and approved.

6) The action plan and information must include all the required elements as specified in
Paragraph (1)-(3) of Subsection B of Section 7.7.3.8 NMAC. Missing or incomplete information may delay the
conversion and enrollment process for eligible-applicant facilities applying to become an REH.

@) In accordance with section 1861(kkk)(2)(A) of the Act, action plans will be available to
the public and will eventually be posted on the CMS website.

C. Transfer Agreement: Pursuant to section 1861(kkk)(2) of the Act and 42 CFR § 485.538
“Condition of Participation: Agreements”, the REH is required to have a transfer agreement with at least one
Medicare-certified hospital that is designated as a level I or level II trauma center. The agreement is intended to
ensure an appropriate referral and transfer process is in place for patients requiring emergency care and continued
care services beyond the capabilities of the REH. In order to document compliance, a copy of the transfer
agreement should be submitted to the department along with the action plan.

D. Attestation:

1 An REH is required to meet the COPs for Rural Emergency Hospitals set forth at Subpart
E of 42 CFR Part 485 (§ 485.500 - § 485.546). Other than the requirement that the REH submit its agreement with a
nearby trauma center, eligible-applicant facilities converting to an REH may self-attest to meeting the REH COPs
and will not require an automatic on-site initial survey as eligible-applicant facilities are expected to be in full
compliance with the existing CAH and hospital requirements at the time of the request for conversion.



2) Facilities may submit the attestation for compliance with the REH COPs along with the
action plan and copy of the transfer agreement to the State Ageney{SAjdepartment. The attestation may be
completed on facility letterhead or the model template provided on the CMS website may be used. The attestation
should be signed by the facility’s legal representative or administrator.

A3) The department will review the additional information for completeness and confirm
compliance with any applicable state licensure requirements. Once the additional information has been reviewed,
the department will forward the additional information to the designated CMS location, along with a
recommendation for certification or denial.

“) The designated CMS location is responsible for making the final determination for
certification of the REH. The effective date will be based upon the date the application package was determined to
be complete and approved by the designated CMS location for meeting all REH requirements. For facilities that
require an on-site initial survey, the effective date will be based on current CMS policy;-which-is-the-exit-day-of

STIS c 5

E. Types of licenses:

(4)) “Annual license”: an annual license is issued for a one-year period to a hospital that has
met all requirements of these requirements.

2) “Temporary license”: the licensing authority may, at its sole discretion, issue a
temporary license prior to the initial state survey, or when the licensing authority finds partial compliance with these
requirements. Facilities that were eligible as of December 27, 2020, which subsequently closed and re-enrolled in
Medicare would require an initial on-site survey by the licensing authority. These facilities do not have to submit an
attestation, as required in Subsection D of 7.7.3.8 NMAC, as an on-site initial survey will be performed to determine
the facility is operational and in compliance with the REH requirements.

(a) a temporary license shall cover a period of time, not to exceed 120 days, during
which the facility must correct all specified deficiencies:

(b) in accordance with Subsection D of Section 24-1-5 NMSA 1978, no more than
two consecutive temporary licenses shall be issued.

3 “Amended license”: a licensee must apply to the licensing authority for an amended
license when there are reported events, including but not limited to a change of administrator, name, or capacity.
The application shall:

(a) be on a form provided by the licensing authority;

(b) be accompanied by the required fee for an amended license; and

(c) be submitted at least 10 ealendar-business days prior to the change.
[7738NMAC- N,  / /2023]

7.7.3.9 LICENSE RENEWAL:

A. The licensee must submit a renewal application on forms provided by the licensing authority,
along with the required fee prior to the expiration of the current license.

B. Upon receipt of the renewal application and the required fee prior to expiration of current license,

the licensing authority will issue a new license effective the day following the date of expiration of the current
license if the facility is in substantial compliance with these requirements.
[7.7.3.9 NMAC — N, /__/2023]

7.7.3.10 POSTING: The license, or a copy thereof, shall be conspicuously posted in a location accessible
to public view within the hospital.
[7.73.10NMAC-N, /  /2023]
7.7.3.11 NON-TRANSFERABLE REGISTRATION OF LICENSE: A license shall not be transferred
by assignment or otherwise to other persons or locations. The license shall be void and must be returned to the
licensing authority when any one of the following situations occur:

A. ownership of the hospital changes;



B. the facility changes location;

C. the licensee of the hospital changes; or

D. the hospital discontinues operation.
[77311 NMAC-N,  /  /2023]

7.7.3.12 EXPIRATION OF LICENSE: A license will expire at midnight on the day indicated on the
license as the expiration date, unless sooner renewed, suspended, or revoked, or:

A. on the day a facility discontinues operation; or

B. on the day a facility is sold, leased, otherwise changes ownership or licensee; or

C. on the day a facility changes location.

[7.7.2.12NMAC - N, / /2023]

7.7.3.13 SUSPENSION OF LICENSE WITHOUT PRIOR HEARING: In accordance with Subsection
H of Section 24-1-5 NMSA 1978, if the licensing authority determines immediate action is required to protect
human health and safety, the licensing authority may suspend a license. A hearing must be held in accordance with
the regulations governing adjudicatory hearings, New Mexico department of health, 7.1.2 NMAC.

[7.7.2.13 NMAC — N, /____/2023]

7.7.3.14 GROUNDS FOR REVOCATION OR SUSPENSION OF LICENSE, DENIAL OF INITIAL
OR RENEWAL APPLICATION FOR LICENSE, OR IMPOSITION OF INTERMEDIATE SANCTIONS
OR CIVIL MONETARY PENALTIES:

A. A license may be denied, revoked or suspended, or intermediate sanctions or civil monetary
penalties may be imposed after notice and opportunity for a hearing, for any of the following reasons:
0)) failure to comply with any provision of this rule;
?2) failure to allow a survey by authorized representatives of the licensing authority;
3) permitting any person whe-while active in the operation of a facility licensed pursuant to
this rule to be impaired by the use of prescribed or non-prescribed drugs, including alcohol;
“) misrepresentation or falsification of any information provided to the licensing authority;
5) the discovery of repeat violations of these requirements during surveys; or
6) the failure to provide the required care and services as outlined by this rule.
B. For the purposes of calculating civil monetary penalties, penalty rates will be applied as set forth

in Subparagraph (d) of Paragraph (3) of Subsection B of 7.1.8.16 NMAC.
[7.7.3.14 NMAC — N, / /2023]

7.7.3.15 HEARING PROCEDURES:
A. An applicant or licensee subject to an adverse action may request an administrative appeal.
B. Hearing procedures for an administrative appeal of an adverse action taken by the licensing

authority against the hospital as outlined in Section +4-13 and +5-14 above will be held in accordance with
adjudicatory hearings, New Mexico department of health, 7.1.2. NMAC.

C. A copy of the adjudicatory hearing procedures will be furnished to the hospital at the time an
adverse action is taken against the licensee by the licensing authority. A copy may be requested at any time by
contacting the licensing authority.

[77215NMAC-N, /  /2023]

7.7.3.16 WAIVERS AND VARIANCES:
A. Applications: All applications for the grant of a waiver or variance shall be made in writing to the
licensing authority, specifying the following:
6} the rule, regulation, or code from which the waiver or variance is requested;
2) the time period for which the waiver or variance is requested;

3) if the request is for a variance, the specific alternative action which the facility proposes;



“4) the reasons for request; and

5) an explanation of why the health, safety, and welfare of the residents or staff are not
endangered by the condition.
B. Requests for a waiver or variance may be made at any time.
C. The licensing authority may require additional information from the hospital prior to acting on the
request.
1 Grants and denials. The licensing authority shall grant or deny each request for waiver or
variance in writing.
(a) Notice of a denial shall contain the reasons for denial.
(b) The decisions to grant, modify, or deny a request for a waiver or variance is
subject to appeal one time only.
2) The terms of a requested waiver or variance may be modified upon agreement between
the licensing authority and the hospital.
D. The licensing authority may impose whatever conditions on the granting of a waiver or variance it
considers necessary.
E. The licensing authority may limit the duration of any waiver.

[7.7.3.16 NMAC — N, / /2023]

7.7.3.17 Compliance with existing requirements: An REH shall comply with the following:

A. 42 CFR Part 485, Subpart E (relating to conditions of participation: Rural Emergency Hospitals
(REHs));

B. In addition to the conditions of participation at 42 CFR Part 485, Subpart E, the hospital shall

comply with 7.7.2 NMAC to the extent it does not conflict with the conditions of participation.
[7.7.3.17 NMAC — N, / /2023]

7.7.3.18 INCORPORATED AND RELATED CODES: The facilities that are subject to this rule are
also subject to other state rules, codes and standards that may, from time to time, be amended. This includes but is
not limited to the following:

Health facility licensure fees and procedures, department of health, 7.1.7 NMAC.

Health facility sanctions and civil monetary penalties, department of health, 7.1.8 NMAC.
Adjudicatory hearings for licensed facilities, department of health, 7.1.2 NMAC.

Caregiver’s criminal history screening requirements, 7.1.9 NMAC.

Employee abuse registry, 7.1.12 NMAC.

Incident reporting, intake processing and training requirements, 7.1.13 NMAC.

. New Mexico Administrative Code, Title 14 Housing and Construction, chapters 5 through 12.
[7.73.18 NMAC-N,  / /2023]
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